IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4367
Summary Cal endar

JOHNNI E L. WATKI NS,
Petiti oner,
V.
| NGALLS SHI PBUI LDI NG, I NC., and
DI RECTOR, OFFI CE OF WORKERS COVPENSATI ON PROGRAMS,
UNI TED STATES DEPARTMENT OF LABCR

Respondent s.

Petition for Review of an Order of the
Benefits Revi ew Board
(90-2229)

(Decenber 9, 1993)

Before DAVIS, JONES, and DUHE, Circuit Judges."
EDITH H JONES, G rcuit Judge:

Surely the claimant's attorney was thinking of sonething
ot her than the good of her client in pursuing this appeal froma
BRB award of attorneys' fees of $135.50. At nost, the claimant
stood to gain an additional $475.00 assessnent of attorneys fees

agai nst the enployer. Both claimant's and the enpl oyer's counsel

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



undoubt edl y expended nuch nore on the briefs now before us. In
nmonetary terns, then, pursuing this appeal was ridicul ous.
Further, claimant's position has no |egal foundation
even though it raises an issue wth possible equitable appeal
Cl aimant argues that the additional anmount of attorneys' fees
shoul d have been awar ded agai nst the enpl oyer even though they were
i ncurred by cl ai mant before the enpl oyer received witten notice of
a claimfor conpensation fromthe deputy comm ssioner. The statute

precl udes such an award:

| f the enployer or carrier declines to pay any
conpensation on or before the thirtieth (30th)
day after receiving witten notice of a claim
for conpensation having been filed from the
deputy conm ssioner . . . and the person
seeking the benefits shall thereafter have
utilized the services of an attorney at lawin
t he successful prosecution of his claim there
shall be awarded, in addition to the award of
conpensation, . . . a reasonable attorney's
fee agai nst the enployer or carrier

33 U.S.C. § 928(a) (enphasis added). dainmant contends that the
result mandated by the statute is in his case unfair, because the
district director delayed sending notice of his claim to the
enpl oyer for eight nonths after the enpl oyer | earned of the claim
during this interval his attorney perfornmed four hours of now
unrei nbursed work. The BRB, however, properly applied the |aw as
it iswitten in denying conpensation for attorneys' fees that were
incurred before the formal notice of claim was filed upon the
enpl oyer by the district director. Like the BRB, this court has no
power to rewite the statute.

This appeal is frivolous and is therefore DI SM SSED






