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KENTON GOODE
Petitioner,
VERSUS
| MM GRATI ON AND NATURALI ZATI ON SERVI CE
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Petition for Review of an Order of the Immgration
and Naturalization Service
(A28 350 023)

(January 19, 1994)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !

Kenton Goode challenges the dismssal by the Board of
| mm gration Appeals (BIA) of his appeal of a deportation order. W
DENY the petition for review

| .

Goode, a native of Jamaica, entered the United States lawfully

i n August 1982 as an agricultural worker. H's status was adjusted

to | awful permanent resident in Septenber 1986. He married, but is

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



now di vorced from an Anerican citizen; he has five children, all
American citizens.

Goode was arrested in April 1989 in Florida. Pol i ce,
responding to a report of gunfire, were told by a conplaining
W tness that Goode had fired two shots, one at the conplainant's
feet. They found Goode sitting in a car, with a gun (containing
two spent bullet casings) in an open gun case on the floor of the
car. There were bullet fragnents on the ground near by.

In a two-count information, Goode was charged with assault
wth a deadly weapon, a felony, in violation of Fla. Stat. Ann. 8§
784.021 (count one); and with openly carrying a firearmon or about
his person, a msdeneanor, in violation of Fla. Stat. Ann. 8§
790. 053 (count two).? In Decenber 1989, he pleaded guilty to count
two, the firearns charge.® He was sentenced to tinme served and 18
nmont hs probati on.

The I NS took Goode into custody, and issued an Order to Show
Cause (0sSC) why he should not be deported pursuant to 8§
241(a)(2)(c) of the Immgration and Nationality Act, 8 US. C 8§

1251(a)(2)(c),* as a result of the Florida firearmconviction. In
2 Fla. Stat. Ann. § 790. 053 provi des that "[e]xcept as ot herw se
provided by law, it shall be unlawful for any person to openly
carry on or about his person any firearm... Any person violating
this section shall be guilty of a msdeneanor in the second
degree...." (West 1987).

3 Goode also pleaded guilty to a reduced charge (aggravated

assault wthout a firearn) on count one. The adjudication of guilt
on that count was w thhel d.

4 Section 241(a)(2)(C of the Act, 8 U S.C § 1251(a)(2)(0O,
provides that "[a]lny alien who at any tine after entry i s convicted
under any law of purchasing, selling, offering for sale,
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a Septenber 1992 hearing before an Inmm gration Judge (1J) on the
OSC, Goode challenged only the OSC s claim that he had been
convicted of a deportable offense under 8§ 241(a)(2)(c).

The INS nmade an offer of proof of the official record of
Goode's Florida conviction; this was accepted w thout objection.
That record showed that Goode had pleaded guilty to "unlawfully,
openly carry[ing] on or about his person ... a handgun,” in
violation of Fla. Stat. Ann. 8§ 790.053; and that he had been
adj udged guilty by the court and sentenced to tinme served. The |J
f ound Goode deportabl e under 8 241(a)(2)(c), and denied relief from
deportation under 88 212(c)® and 245° of the Act.

Goode appealed the 1 J's decisionto the BIA, alleging that the
Florida firearns conviction was a m sdeneanor, that the weapon

i nvol ved had not been used in the conmm ssion of a crine, and that

exchangi ng, using, owni ng, possessing, or carrying in violation of
any | aw, any weapon, ... which is a firearm... is deportable."”

5 Section 212(c) of the Act, 8 U S.C. § 1182(c), provides for a
wai ver of deportation for aliens who have been |egal pernmanent
residents continuously domciled in the United States for seven
years at the tine of the deportable offense. The |IJ held that it
was not available to Goode, because he had not been a pernanent
resident for the requisite period of tinme, and because it is not
applicable where a 8§ 241(a)(2)(C) offense is the basis for the
deportation order. Goode does not challenge this here.

6 Section 245(d) of the Act, 8 U S C 1255(d), provides for
relief from adjustnent of status for aliens who, inter alia, are
married to United States citizens, or who are the beneficiaries of
valid visa petitions by a citizen spouse or child. The 1J held
that this section also did not apply to Goode, because he was
divorced fromhis wife, a United States citizen; and their children
were mnors, so that there was no adult citizen who could nmake a
visa petition on his behalf. Again, Goode does not challenge this
her e.



t herefore the conviction was not a deportable offense.” In briefs
filed in support of his appeal, Goode also asserted that the
convi ction was not a deportable offense because it had been nerely
a "plea of convenience". And, in his reply brief, he contended
that the conviction was a conviction only for "constructive
possession” of the firearm and not for "actual possession”,
because he had not been carrying the firearm on his person.
Accordi ngly, Goode contended, the conviction was not a deportable
of fense contenplated by 8§ 241(a)(2)(c). The BI A dism ssed the
appeal .
1.

Goode asserts only that the Florida conviction is not a
deportabl e of fense under § 241(a)(2)(c). In so doing, he urges us
to | ook behind his conviction, contending that it was neant to be
only a "slap on the wist", not to result in deportation. Even if
Goode's gloss on his conviction is correct, we "nust affirm the
decision of the BIA if it has made no error in law and if
reasonabl e, substantial, and probative evidence on the record
considered as a whole supports its factual findings." Howard v.
INS, 930 F.2d 432, 434 (5th Gr. 1991) (citations omtted); 8
US C § 1105a(a)(4); INSv. Elias-Zacarias, __ U S _ , 112 S C.
812, 815 (1992).

! He also maintained that the |J abused his discretion in
denyi ng Goode's application for relief from deportation under 8§
212(c). The BIA found no nerit in this allegation, and Goode does
not raise it, or any issue regarding relief from deportation or
adj ust nent of status, here.



To establish that an alien is deportable, the I NS nust prove
by "clear, wunequivocal, and convincing evidence that the facts
al l eged as grounds for deportation are true." Wodby v. INS, 385
US 276, 286 (1966). Where the basis for deportation is a
crimnal offense, the IJ or BIA nmust | ook solely to the judicial
record of the conviction; they may not neke an independent
assessnent of the validity of a guilty plea or conviction. E.g.,
Brown v. INS, 856 F.2d 728, 731 (5th Gr. 1988) (alien "may not
collaterally attack the legitimacy of ... convictions in [petition
for review] proceeding[s]") (citations omtted); Zinnanti v. INS,
651 F.2d 420, 421 (5th Gr. 1981); see also De la Cruz v. INS, 951
F.2d 226, 228 (9th Cr. 1991) (holding that "INS has no power to
adj udicate the validity of state convictions underlying deportation
heari ngs").

The record of the deportation proceedi ng shows that Goode was
convicted of a firearns offense, which is a deportable offense
under a plain reading of 8 241(a)(2)(C) of the Act; that section
makes no di stinction between m sdeneanors and fel oni es, nor does it
make an exception for weapons not used in the commssion of a
crinme. The BIA correctly refused to "look behind" Goode's
convi ction record.

L1l

Accordingly, the petition for reviewis

DENI ED.



