IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4358
(Summary Cal endar)

ZACHERY CARNELL BROWN- EL,
Peti ti oner- Appel | ant,

ver sus

KEI TH HALL,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(92- CV-409)

(Cct ober 20, 1993)

Before JOLLY, WENER and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

In this prisoner habeas action, Petitioner-Appellant Zachery
Carnell Brown-El appeals the district court's denial of his
petition for relief pursuant to 28 U S.C. § 2241. Brown asserts

that he was deprived of due process in his parole revocation

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



proceeding by virtue of a delay in his prelimnary hearing and
del ayed notice of the charges and evidence. He also insists that
the Parole Conmssion retaliated against him for his |[egal
activities when it denied himcredit for "street tinme" and parol ed
him to a halfway house as a condition of parole. Fi nding no
reversible error, we affirm
I
FACTS AND PROCEEDI NGS

Brown-El, an inmate at the Federal Correctional Institution
(FCl), OGakdal e, Louisiana, was convicted of possession with intent
to distribute heroin in 1974, and was sentenced to ten years'
i nprisonment and a ten-year special parole term The Parole

Commi ssion revoked his parole for the eighth tine on Novenber 18,

1991, for absconding froma hal fway house and | eaving the district
W t hout perm ssion. He was then ordered inprisoned until the
expiration of his special parole term Brown-El filed the instant
petition for habeas relief, alleging procedural violations in his
parol e revocation proceedi ngs. Specifically, he challenged the
constitutionality of two parole regulations, 28 CF. R 88 2.48(9)
and 2.50(d), insisting that, on their faces, they conflicted with
statutory parole provisions; and that, as applied to him they are
unconstitutional. He clainmed that these regulations were
unconstitutional because they allowed the Parole Conm ssion to
di spense with his prelimnary hearing and his right to 30-day
di scl osure of the charges and evidence. He also clained that the

Par ol e Conm ssion retal i ated agai nst hi mfor successfully appeal i ng



an adverse decision to the Seventh Circuit Court of Appeals after
he was exonerated of the charge that gave rise to a previous
revocation of his parole, such retaliation being his placenent in
a hal fway house and the revocation of credit for his "street tine."

The Conm ssion offered to re-open Brown-El's case and give him
a new revocation hearing as a neans of curing any alleged
deficiencies in his notice of the charges and evidence. The
district court held that this nmade noot the issue of delayed
notice. The court also held that 28 C.F. R 8 2.48, which allows
the prelimnary interview and parol e revocation hearing to be held
si mul taneously, did not conflict with 18 U S.C. § 4214. The court
found that Brown-El's allegations of retaliation by placenent in a
hal fway house were conclusionary and that the Conm ssion had
di scretion to i npose that condition. The court al so found that the
Commi ssion's actions in forfeiting credit Brown-El received for
time spent on special parole was required by |aw and was not the
result of vindictiveness. The district court therefore denied
habeas relief, and Brown-El tinely appeal ed.

|1
ANALYSI S

A. St andard of Revi ew

W do not reverse Parole Comm ssion decisions absent
"flagrant, unwarranted, or unauthorized action" by the Conmm ssion,
or violations of required due process protections. Stroud .

United States Parole Conm ssion, 668 F.2d 843, 846 (5th Cr. 1982)

(citation omtted).



B. Due Process

Brown-El argues that 28 CF. R 8§ 2.48(g) is unconstitutiona
because it conflicts with the statutory provisions of 18 U S C
8 4214 and because, as applied to him it deprived him of due
process of law when it allowed the Conm ssion to dispense with a
prelimnary hearing. He also argues that 28 CF. R 8§ 2.50(d) is
unconstitutional because it conflicts with 18 U S.C. §8 4208(b) and
because, as applied to him it deprives himof 30 days' notice of
the charges and of the evidence to be used against him at his
parol e revocati on hearing.

The Suprenme Court established what process is due in the

context of parole revocation in Mirrissey v. Brewer, 408 U S. 471,

92 S.Ct. 2593, 33 L.Ed.2d 484 (1972). The Court held that m ni num
due process requires a prelimnary hearing, as pronptly after a
parolee's arrest as convenient, to determne if probable cause
exists for revocation of parole. |d. at 485-87. The Court also
held that due process requires witten notice of the clained
vi ol ations and di scl osure of the evidence against the parolee. 1d.
at 489.

The statutory parole provisions provide that the alleged
parol e violator shall have "a prelimnary hearing at or reasonably
near the place of the alleged parole violation or arrest, wthout
unnecessary delay, to determne if there is probable cause to
believe that he has violated a condition of his parole. "

18 U S C 8§ 4214(a)(1)(A). The parolee may postpone the

prelimnary interview in order to obtain representation by an



attorney. 28 CF.R 8§ 2.48(b). A postponed prelimnary interview
may be conducted as a | ocal revocation hearing "provided that the
parol ee has been advi sed that the postponed prelimnary interview
will constitute his final revocation hearing." § 2.48(g). |If the
all eged parole violator "knowingly and intelligently waives his
right" to a prelimnary hearing, he shall receive a revocation
hearing within 90 days of his arrest. 18 U S.C. § 4214(c). As we
conclude that the regulations do not conflict with the statutory
provi sions, the question is whether as applied to Brown-El they
deprived himof due process under Morrissey.

Brown- El was arrested on a parol e violator warrant on July 24,
1991, for (1) failing to return to the halfway house, and
(2) tel ephone harassnment. On August 6 a prelimnary interview was
attenpted but Brown-El elected to postpone the hearing in order to
obtain an attorney and to request Ww tnesses. He signed a form
which stated that the Conmm ssion could order his postponed
prelimnary interviewconducted as a |l ocal revocation hearing. The
post ponenent was not to exceed 30 days.

Brown-El requested a separate prelimnary hearing and
revocation hearing by letter dated August 29. On Septenber 5 the
Comm ssion notified him that it had decided to schedule a
conbination prelimnary and |ocal revocation hearing. Br own- E
again objected to this procedure by letter, this one dated
Septenber 18. The Conmm ssion notified Brown-El on October 18 that
his prelimnary hearing and revocation hearing would be held on

Cct ober 28. The Comm ssion also notified himof the charges and



evi dence that woul d be considered at the hearing on COctober 21, as
well as an additional charge of l|eaving the district wthout
perm ssion on Cctober 24. The hearing was conduct ed on COct ober 28,
and the Conmm ssion found that Brown-El had violated his conditions
of parole by |eaving the halfway house and |eaving the district
W t hout perm ssion, but made no findi ng on the tel ephone harassnent
charge. The Conm ssion revoked his special parole and ordered him
continued to expiration, with no credit for tine spent on special
par ol e. Brown- El appealed to the National Appeals Board, which
affirmed the decision of the Comm ssion.

Brown-El argues in his reply brief that the record does not
show that he intelligently waived his right to a prelimnary
heari ng. In his petition for habeas relief, he argued that he
objected to a sinultaneous prelimnary and final revocation
hearing, both before and at the October 28 hearing. He al so
all eged that he objected to | ate notice of the evidence to be used
against him at the hearing, and late notice of the charge of
| eaving the district wthout perm ssion. He admtted that the
Comm ssion offered to continue the hearing but that he declined to
request a continuance. The record of the hearing supports these
al | egati ons.

A federal parol ee whose parole is revoked is not entitled to
habeas relief for delay in revocation proceedi ngs unless he can

show actual prejudice. Villarreal v. United States Parole

Commi ssion, 985 F. 2d 835, 837 (5th Gr. 1993). Although Villarreal

involved delay in the revocation hearing as opposed to the



prelimnary hearing, there is no reason to believe that we would
not apply a prejudice requirenent in cases, such as this, involving

prelimnary hearings. See Vargas v. United States Parole

Comm ssion, 865 F.2d 191, 194 (9th Cr. 1988) (evidence of

prejudice required for delay in conducting prelimnary interview).

Even if we assunme wi thout granting that Brown-El did not
knowi ngly and intelligently waive his prelimnary hearing, he has
not alleged any prejudice resulting fromthe Comm ssion's actions
in delaying his prelimnary hearing and conbining it with his final
revocation hearing. He has not shown that any w tnesses who woul d
have been favorable to his defense of +the charges becane

unavai | abl e. See Villarreal, 985 F.2d at 838. Further, the

purpose of the prelimnary hearing is to establish probable cause
for holding the all eged parole violator pending a final revocation
hearing. |If Brown-El had been exonerated of the parole violation
charges at the revocation hearing, he could have established
prejudi ce for holding hi mw thout probable cause during that tine.
But as Brown-El was found to have violated the conditions of his
parol e, he was not prejudiced.

As for the alleged |ate notice of the charges and evidence,
28 CF.R 8 2.50(d) requires that "[a]ll evidence upon which the
finding of violation may be based shall be disclosed to the alleged
violator at or before the revocation hearing." Brown-El argues
that thisis in conflict wiwth the statutory provision of 18 U S. C
8§ 4208 which provides for 30 days' notice "prior to any parole
determ nation proceeding." But 18 U.S.C. § 4214(a)(2)(A-(D),



whi ch specifies the procedures for parole revocation proceedi ngs,
does not contain such a tinme requirenent. A specific statute

applies over a nore general statute. Busic v. United States,

446 U.S. 398, 406, 100 S.Ct. 1747, 64 L.Ed.2d 381 (1980). The
regul ati on does not conflict with the statutory provisions.

Morrissey held that a parolee is entitled to witten notice of
the clai med viol ati ons and di scl osure of the evidence agai nst him
but did not set out any particular tine period. 408 U S. at 489.
The record reveal s that Brown-El received notice of the charges and
evi dence four to seven days before the hearing. He has not alleged
any prejudice fromthe alleged |ate notice, and we percei ve none.
We hold that Brown-El was not deprived of due process.

C. Retal i ati on

Brown-El also insists that the Parole Conm ssion retaliated
against him for his successful appeal of a previous parole
revocation by forfeiting 23 nonths' street tinme credit and forcing
himto reside in a hal fway house. He contends that the facts of
this case give rise to a presunption of vindictiveness which the
Comm ssi on had not rebutt ed.

Brown-El's parol e was previously revoked and, after an appeal
to the Seventh Crcuit Court of Appeals, he was given a new
revocation hearing. Followi ng the conclusion of that second
hearing, the Comm ssion withdrew credit for the tinme Brown-El had
spent on special parole and ordered himparoled to a hal fway house
after service of 35 nonths.

The forfeiture of credit for tinme spent on special parole is



not discretionary wth the Conm ssion. If parole is revoked
because a parolee was released on a special parole term and
vi ol ated any conditions of special parole, he "shall receive no
credit for time spent on parole pursuant to 21 U S C 841(c)."
28 CF.R 8§ 2.57(c) (enphasis added). Forfeiture of the tine

Brown- El spent on special parole was mandatory. Minguia v. United

States Parole Commi ssion, 871 F.2d 517, 519-21 (5th Cr.), cert.

deni ed, 493 U. S. 856 (1989). Apparently the Comm ssion was nerely
correcting a previous mstake of not forfeiting this tine. See

McQuerry Vv. United States Parole Conm ssion, 961 F.2d 842, 846

(9th Gr. 1992).

Al t hough the Comm ssion correctly argues that it was within
its discretion to order Brown-El paroled to a hal fway house, Brown-
El also correctly argues that this does not really address his
contention that the reason the Comm ssion chose to exercise that
discretion was to retaliate against him Nevertheless, Brown-El's
allegations of retaliation are purely conclusionary and are
therefore properly dism ssed. He does no nore than set out the
sequence of events and draw the unsupported conclusion that the
Commi ssion's actions on rehearing were in retaliation for his

appeal. Like the plaintiff's allegations in Hlliard v. Board of

Par dons and Paroles, 759 F.2d 1190, 1193 (5th G r. 1985), Brown-E

does not allege any particular facts that would support a finding
of retaliation. H's allegations are not "founded on anythi ng nore

than his own assunption.” Serio v. Menbers of La. State Bd. of

Pardons, 821 F.2d 1112, 1114 (5th Gr. 1987).



Al t hough Brown-El |ists another issue, the argunents he makes
are covered in the two issues discussed above, except for his
allegation that he was not allowed to confront a particular
W tness. As his parole was not revoked on the charge to which that
wWtness's testinony was relevant, i.e., the tel ephone harassnent
charge, this issue is irrelevant.

Brown- El has not denonstrated a violation of due process or
retaliation, so heis not entitled to habeas relief. The district
court's dismssal of Brown-El's petition is

AFF| RMED.
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