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Before KING DUHE and BARKSDALE, Circuit Judges.
PER CURI AM *
These consol i dated appeals all relate to clainms asserted by
Robert Landry, Jr., arising out of personal injuries he allegedly

suffered while working in the cargo hold of the MV CAPE CATAVBA.

| . BACKGROUND
A. FAcTs
“Local Rule 47.5 provides: "The publication of opinions

t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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The following facts are derived fromLandry's conpl aints
filed at various tinmes in federal district court.

On or about Decenber 19, 1990, the vessel MV CAPE CATAVBA
was berthed in the port at Beaunont, Texas, where it was
receiving cargo intended for United States mlitary forces.
Landry's conplaints indicate that the vessel was owned by the
United States and that Anmerican Foreign Shipping Co., Inc. (AFS),
was under contract with the United States to provide the crewto
man and operate the vessel. Landry, a |ongshoreman, was worKking
in the hold of the CAPE CATAWBA while it was in Beaunont. Wile
clinbing a | adder fromthe hold, Landry alleges, he was struck by
a light cord being noved by a crew nenber of the vessel, becane
tangled in the cord, and was pulled off the |adder and fell to
the deck, sustaining injuries on inpact.

B. PROCEDURAL Hi STORY

The procedural history of this case is conplex. Landry
first filed a conplaint in federal court on June 25, 1992, nam ng
as defendants the United States and AFS (the first-filed action).
In his conplaint, Landry asserted cl ai ns based on the negligence
of the vessel and its crew. The record reflects that service of
process was not executed on the United States until October 13,
1992. The United States noved for dism ssal on behalf of AFS
under Federal Rules of G vil Procedure 12(b)(1) and 12(b)(6), and
for dismssal on its own behalf under Rule 12(b) (1) on Decenber
17, 1992. The United States argued that Landry's excl usive

remedy was against the United States under the Public Vessels Act



(PVA), 46 U S.C. App. 88 781-89, and the Suits in Admralty Act
(SAA), 46 U.S.C. App. 88 741-52, and that the United States was
itself entitled to dism ssal because Landry had failed to effect
"forthwith service" on the United States as required by the SAA
46 U.S.C. App. § 742.

In the neantine, Landry had filed a second conpl ai nt
grounded on the sane facts in federal court in the sane federal
district on Decenber 15, 1992 (the second-filed conplaint). AFS
was the only naned defendant in this conplaint. On Decenber 18,
1992, Landry filed still a third conplaint in federal court in
the sanme federal district (the third-filed action), this tine
nam ng the United States, AFS, John Doe (the crew nenber who
caused Landry's accident), and Lykes Bros. Steanship Co. (Lykes
Bros.). The third-filed action was consolidated with the first-
filed action on Decenber 21, 1992.

On January 14, 1993, the district court hearing the two
consol i dated cases issued a notice that it could treat the United
States' notion to dismss AFS as a notion for summary judgnent
and that it had accepted and woul d continue to accept matters
out side the pleadings for consideration. On March 1, 1993, the
court granted the United States' notion to dism ss AFS "either as
a notion to dismss or as a notion for summary judgnent." The
court also dismssed the United States w thout prejudice because
of Landry's 110-day delay in serving the United States. Finally,
the court severed Landry's third-filed action, directing that the

action would proceed under its former docket nunber. The March



1, 1993, nenorandum opinion and order is reported as Landry V.
United States, 815 F. Supp. 1000 (E.D. Tex. 1993). The appeal

fromthis order has been | ogged as No. 93-4351.

On March 11, 1993, the United States noved to di sm ss AFS,
John Doe, and Lykes Bros. fromthe third-filed action under
Federal Rules of Cvil Procedure 12(b)(1) or 12(b)(6). The
United States urged dism ssal of AFS based on the court's March 1
dism ssal of AFS with prejudice. The United States al so urged
di sm ssal of John Doe because of the United States' inability to
identify that defendant, and dism ssal of Lykes Bros. because
Lykes Bros. was not the owner, charterer, or owner pro hac vice
of the CAPE CATAWBA, nor was it a vendor or supplier of the
vessel. On March 16, 1993, the United States filed a notion for
summary judgnent in favor of AFS, John Doe, and Lykes Bros. for
the sanme reasons as previously urged in the notion to di sm ss.

On April 2, 1993, the district judge hearing Landry's
second-filed action ordered that the case be transferred and
consolidated with the remai ni ng pending action (the third-filed
action). That sane day, the court hearing the third-filed action
granted in part the United States' notion for summary judgnent,

di sm ssing AFS and Lykes Bros. with prejudice. The court allowed
Landry additional tinme to file an anended conplaint and to serve
the John Doe referred to in his conplaint. That sanme day the
court gave notice that it could grant summary judgnent for AFS
sua sponte in the second-filed action for the sane reasons as had

been relied upon in the first-filed action. Landry filed a



notice of appeal fromthe April 2 judgnent, and this appeal has
been | ogged as No. 93-4443.

On May 11, 1993, the district court granted sunmary j udgnment
sua sponte in favor of AFS in the second-filed action,
elimnating AFS fromthe proceedings altogether. The court
further dism ssed John Doe with prejudice due to Landry's failure
to identify that defendant. The court also severed the
proceedi ngs, directing that the case woul d proceed under the
docket nunber of the third-filed action. Landry filed a notice
of appeal fromthe May 11 order, and this appeal has been | ogged
as No. 93-4971.

1. STANDARD OF REVI EW
We review the granting of summary judgnent de novo, applying
the sanme criteria used by the district court in the first
instance. That is, we review the evidence and inferences to be
drawn therefromin the |ight nost favorable to the nonnoving

party. Federal Deposit Ins. Corp. v. Dawson, 4 F.3d 1303, 1306

(5th Gr. 1993); Fraire v. Gty of Arlington, 957 F.2d 1268, 1273

(5th Gr.), cert. denied, 113 S. C. 462 (1992). Sunmary
judgnent is proper "if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnment

as a matter of law" Feb. R CQv. P. 56(c).



[11. ANALYSI S
A. THE FIRST- FI LED ACTI ON
1. Dismssal of AFS with Prejudice

Bef ore addressing the substance of the district court's
order granting the United States' notion to dismss AFS with
prejudice, or, in the alternative, granting sunmary judgnment in
favor of AFS, we review the | egal backdrop of this case.

Section 781 of the PVA provides that a libel in personamin
admralty nmay be brought against the United States for damages
caused by a "public vessel of the United States.” 46 U S.C App
8§ 781. The PVA thus provides for a limted waiver of the United

States' sovereign immunity. Favorite v. Mrine Personnel and

Provisioning, Inc., 955 F.2d 382, 385 (5th Gr. 1992). The PVA

al so incorporates the provisions of the SAA to the extent that
those provisions are not inconsistent wwth the PVA. 46 U. S. C

App. § 782; Wllians v. Central Gulf Lines, 874 F.2d 1058, 1059-

60 (5th Gir. 1989), cert. denied, 493 U S. 1045 (1990). The SAA

provi des as foll ows:

[Where a renedy is provided by this chapter it shal
hereafter be exclusive of any other action by reason of
the sanme subject nmatter against the agent or enpl oyee
of the United States or of any incorporated or

uni ncor por at ed agency thereof whose act or om ssion
gave rise to the claim

46 U.S.C. App. 8 745. This exclusivity provision is thus
i ncorporated into the PVA by operation of 8§ 782. WlIllians, 874
F.2d at 1059-60; Domantay v. United States Dep't of the Navy, 785

F. Supp. 974, 975 (MD. Fla. 1992). Thus, if the CAPE CATAVWBA
was a "public vessel" within the neaning of the PVA and AFS was
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the "agent or enployee" of the United States within the neaning
of the SAA then Landry's exclusive renedy for injuries caused by
t he CAPE CATAWBA or its crewis against the United States.
Favorite, 955 F.2d at 385, 388.

Landry does not attack the conclusion that the CAPE CATAVBA
was a public vessel within the neaning of the PVA. He vigorously
contests, however, the district court's conclusions (1) that
Landry's conplaint on its face establishes that AFS was the agent
of the United States within the neaning of the SAA and (2) that
the summary judgnent evidence entitled AFS to sumrary judgnent on
the agency issue. W w il address the propriety of the summary

j udgnent first.

The concept of agency as enbodied in the SAA enbraces "any
instrunmental ity through and by which public vessels are
operated.” 1d. at 388 (citing Petition of United States, 367

F.2d 505, 510 (3d Cir. 1966), cert. denied, 386 U S. 932 (1967)).

In Favorite, the United States was the bareboat charterer of the
USNS SEALI FT CARI BBEAN and contracted with various subsidiaries
of Marine Tranport Lines, Inc. (ML), to provide the maintenance,
operations, and crew of the vessel. |d. at 384. W held that
the vessel was a public vessel within the nmeaning of the PVA and
that MIL was the agent of the United States within the neani ng of
the SAA. Significant to our decision were the facts that MIL was
acting on the behalf of the United States and that MIL was
subject to the United States' control and direction. 1d. at 388.

We noted also that the vessel was operated for a governnment



pur pose: the novenent of Departnent of Defense petrol eum products
worl dwi de. [d. The question, then, is whether the United
States' sunmary judgnent evidence showed that there was no
genui ne issue of fact with respect to the rel ationship between
the United States and AFS.

In connection with its notion to dismss AFS, the United
States filed an affidavit by Ann T. Danzi, records custodian for
the Division of Marine Acquisition of the Maritinme
Adm ni stration, United States Departnent of Transportation, to
the effect that the United States had owned the CAPE CATAVWBA
si nce Novenber 19, 1990, and that AFS had been the United States
agent in operating the CAPE CATAWBA under a service agreenent,
Agreenment No. DTMA91-90- A- 10010, also effective Novenber 19,
1990. Attached to the affidavit is a duplicate of that service
agreenent between the United States and AFS. The United States
also filed the affidavit of AFS President Harry W Marshall, in
whi ch Marshall attested that he had personal know edge of the
agreenent wher eby

[ AFS] served as Ceneral Agent for [the United States]

concerning the MV CAPE CATAWBA and that the CGeneral Agency

Agreenment was in effect during the tinme of [sic] the

Plaintiff's injury is alleged to have occurred.

Attached to the affidavit are five pieces of correspondence

bet ween AFS and the United States Maritinme Adm nistration. Two
of the letters indicate that the CAPE CATAVWBA was assigned to AFS
during 1988. The third letter, however, purports to assign the
CAPE CATAWBA to AFS under the general agency agreenent as of
March 1, 1991sQafter Landry's accident.
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The district court relied on one other source of evidence as
establishing AFS's status as agent for the United States in
operating the CAPE CATAWBA. Landry's conplaint in the third-
filed action affirmatively alleged that, at all pertinent tines,
"def endant [ AFS] provided or was responsible to provide the crew
whi ch operated the vessel MV CAPE CATAWBA, " and, nore
significantly, that at all pertinent tinmes "defendant [AFS] was
agent and/or operator of the vessel and was under contract to the
United States to provide the crew which operated the vessel MV
CAPE CATAWBA." Because the third-filed action had been
consolidated wth the first-filed action, the district court
considered Landry's allegations in the third-filed conplaint as
judicial adm ssions effective in the first-filed action as well.
Landry, 815 F. Supp. at 1004.

Landry points out that the agreenent, although designating
AFS as the "general agent" of the United States, did not
specifically assign the CAPE CATAVWBA to the care of AFS. Landry
al so directs our attention to the formalities required by the
agreenent in order for an assignnent of a vessel to AFS to occur:

b. The United States, after consultation with [AFS], w |

assign or delete the Vessel by nanme and | ocation. The

assi gnnents and del etions shall be in witing, either by

letter or by cable or telegramconfirned by letter, and

addressed to [AFS] . . . . [AFS] will execute an acceptance
of the letter and return two original counterparts to the

United States. Each assignnent and del eti on shal

constitute a formal nodification of this Agreenent.

In Landry's view, the affidavits from Danzi and Marshall | ose

their probative force because the United States never introduced
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a witten assignnent of the CAPE CATAWBA to the charge of AFS
effective prior to Landry's accident.

We agree that AFS was entitled to sunmary judgnent based on
this summary judgnent record, despite the |lack of docunentary
evi dence proving that the CAPE CATAWBA had officially been
assigned to AFS's charge. The record is simlar to the one we

reviewed in Doyle v. Bethlehem Steel Corp., 504 F.2d 911 (5th

Cr. 1974). Doyle was a shipyard worker who was injured on the
USNS YUKON, a vessel owned by the United States, and he brought
suit agai nst Mathiasen's Tanker Industries, Inc. (Mthiasen's),
the contractual operator of the vessel. [d. at 912. WMathiasen's
moved for and received sunmary judgnent based on the exclusivity
provision of the SAA. 1d. Doyle argued before this court that
summary judgnent was i nappropriate because the contract between
the United States and Mathiasen's did not specifically nanme the
YUKON; this om ssion, he argued, created a genuine issue of fact
regardi ng Mat hi asen's status as agent of the United States. [d.
at 913. W disagreed, however, giving credence to the
depositions of the YUKON s chief officer and Mathiasen's port
engi neer, which established that Mathiasen's operated the YUKON
for the United States Navy. |d. at 913-14. Because Doyl e
submtted no contrary evidence on this issue, we affirnmed summary
judgnent in favor of Mathiasen's. 1d. at 914.

Landry's argunment that the Best Evidence Rule should have
precluded the district court fromconsidering the affidavit

evidence m sses the mark. The Rule requires production of an
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original witing, recording, or photograph when the contents of
the witing, recording, or photograph are sought to be proved.
FED. R EwiD. 1002. As the district court observed, the issue in
the instant case is not the content of any witing or docunent
but rather the existence of an agency rel ationship between the
United States and AFS within the neaning of Doyle and Favorite.
Landry, 815 F. Supp. at 1005. To be sure, production of a
written assignnment of the CAPE CATAWBA to the AFS s charge woul d
have been highly probative of the existence of such an agency
relationship. The issue to be proved, however, was not the
content of such a witing, but whether AFS was operating the CAPE
CATAVWBA on behalf of the United States at the tinme of Landry's
accident. See Favorite, 955 F.2d at 388; Doyle, 504 F.2d at 914.

The affidavit evidence was adm ssible with respect to that issue.
Landry argues that we should draw a negative inference from
the United States' failure to produce a witten assignnment of the
CAPE CATAWBA to the care of AFS. Any such inference, however, is
nore than offset by the other evidence considered by the district
court: Landry's affirmative assertions in his pleadings that AFS
was responsible for operating the CAPE CATAVWBA at the tinme of his
accident, and that AFS was responsible specifically to the United
States to performthis function. W have repeatedly stated that
factual assertions nmade in a party's pleadings constitute
judicial adm ssions that are ordinarily binding on that party.

Canpbell v. Sonat O fshore Drilling, Inc., 979 F.2d 1115, 1119

(5th Gr. 1992); Wite v. ARCO Polyners, Inc., 720 F.2d 1391
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1396 (5th Gr. 1983). 1In the instant case, Landry has pl eaded
the very fact that we relied upon in Doyle as establishing agent
status: that AFS operated the CAPE CATAWBA for the United States.
Landry has not denonstrated to this court why this adm ssion
shoul d not constitute summary judgnent evidence agai nst him

Taken as a whol e, the evidence consisting of the two
affidavits and assertions from Landry's pl eadi ngs establishes
that AFS was the agent of the United States in operating the CAPE
CATAWBA. Because Landry did not raise a genuine issue of
material fact regarding AFS's status as agent, we affirmthe
grant of summary judgnent in favor of AFS in the first-filed
action. Accordingly, we do not reach the nerits of the court's
Rul e 12(b)(6) dism ssal of AFS.

2. Dismssal of the United States
for Lack of "Forthwi th" Service

The court bel ow di sm ssed the United States fromthe first-
filed action without prejudice for |ack of subject-matter
jurisdiction because Landry delayed in serving the United States
for 110 days. Landry, 815 F. Supp. at 1002-03. The court based
its decision on the SAA, 46 U.S.C. App. 8 742, which provides
that a plaintiff who brings a libel in personam against the
United States "shall forthwith serve a copy of his |ibel on the
United States attorney" for the appropriate district. W have
stated that failure to conply wiwth the forthwith service
requirenment of 8 742 is a jurisdictional defect that divests the
federal district court of subject-matter jurisdiction in the

controversy. Anh Thi Kieu v. United States, No. 91-4596, slip
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op. at 3 (5th CGr. Jan. 21, 1992) (unpublished opinion) (citing
Anella v. United States, 732 F.2d 711, 713 (9th Cr. 1984)).

The United States contends, and we agree, that we need not
review the district court's dismssal on the nerits because the
i ssue of forthwith service has becone noot. Landry's third-filed
conplaint alleges the sane cause of action against the United
States as does his first, and we note that the third-filed
conplaint was filed and served on the United States attorney on
t he sane day, Decenber 18, 1992, avoiding any "forthwith service"
problem Consequently, the United States remains a defendant in
Landry's action. "If a dispute has been resolved or if it has
evanesced because of changed circunstances . . . it is considered

moot." Anerican Medical Ass'n v. Bowen, 857 F.2d 267, 270 (5th

Cir. 1988). Landry does not show that any consequences, negative
or otherw se, have resulted or will result fromthe dism ssal, or
that reversal of the dismssal wll at all affect the status quo
Because the dism ssal of the United States fromthe first-filed
action does not now present an actual case or controversy, we nay
not reviewits propriety on appeal.
B. THE TH RD- FI LED ACTI ON

We turn next to Landry's third-filed action, which was the
next matter di sposed of by the court below. The court first
granted sunmary judgnent in favor of AFS and Lykes Bros. by order
entered April 2, 1993. Judgnent was granted in favor of AFS for
the sanme reasons the court cited in its prior order; judgnment was

granted in favor of Lykes Bros. on the basis of Landry's
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adm ssion that Lykes Bros. had nothing whatsoever to do with the
CAPE CATAWVBA. On May 11, 1993, the district court also dismssed
the John Doe defendant with prejudi ce because Landry had failed
to identify and serve John Doe within the tine the court had
originally allotted at Landry's request.

Wth respect to the district court's disposal of the third-
filed action, Landry presses into service nostly the sane
argunents that he relies upon in conjunction with the first-filed
action. He also relies upon the United States' responses to his
requests for adm ssions, responses that Landry hinself admts
were not before the district court at the tinme it nmade its Apri
2, 1993, ruling. |In these responses, the United States adm tted
that "[i]n order for a general agent to be serving as general
agent with regard to a given vessel, the United States requires a
written assignnment of that vessel to the general agent."” Landry
neglects to point out that, in the sane responses, the United
States denied that "[o]n Decenber 19, 1990, a specific witten
assi gnnent of MV CAPE CATAWBA to Anerican Foreign Shipping Co.,
Inc. was not in force and effect.”

Even if these adm ssions by the United States woul d have
sufficed to defeat summary judgnent in favor of AFS (an
assunption that appears to us to be contrary to fact), these
responses are not a part of the record on appeal, nor were they a
part of the summary judgnent record before the district court
when it entered its April 2, 1993, ruling. W have noted that

materials not presented to the district court for consideration
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in connection with a summary judgnent notion are never properly

before this court on appeal. Fields v. Gty of South Houston,

922 F.2d 1183, 1188 (5th Cr. 1991); see also Skotak v. Tenneco

Resins, Inc., 953 F.2d 909, 915 (5th Gr.) ("[T]his court, for

obvi ous reasons, will not consider evidence or argunents that
were not presented to the district court for its consideration in

ruling on the notion [for sunmary judgnent]."), cert. denied, 113

S. . 98 (1992). Likewise, we are barred from considering on
appeal any filings that are outside the record on appeal; this
rule applies even to matters that are attached to briefs or

included in "record excerpts.” GHR Enerqy Corp. v. Crispin Co.

Ltd. (In re GHR Energy Corp.), 791 F.2d 1200, 1201-02 & n.2 (5th

Cir. 1986).

The third-filed action thus conmes to us indistinguishable in
form and substance fromthe first-filed action. For the sane
reasons that summary judgnent in favor of AFS was appropriate in
the first-filed action, we conclude that summary judgnent in
favor of AFS was al so appropriate in the third-filed action.

In connection with the third-filed action, Landry al so
chal | enges the district court's dismssal of the John Doe
defendant with prejudice. He contends that his notice of appeal,
filed on April 21, 1993, divested the district court of
jurisdiction over the matter and so deprived the court of the
authority to dismss John Doe with prejudice on May 11, 1993.

The United States responds that the district court's judgnment was

a final judgnent only as to AFS and Lykes Bros. and that this
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summary judgnent was an appeal able interlocutory order under 28
US C 8§ 1292(a)(3) (conferring appellate jurisdiction over
"[1]nterlocutory decrees . . . determning the rights and
liabilities of the parties to admralty cases in which appeals
fromfinal decrees are allowed"). |If an appeal is allowed from
an interlocutory order, the district court nmay proceed with

matters not involved in the appeal. Garcia v. Burlington NN RR

Co., 818 F.2d 713, 721 (10th Gr. 1987); Taylor v. Sterrett, 640

F.2d 663, 668 (5th Cr. Unit A March 1981).

Landry's contention that the district court |acked
jurisdiction to dismss John Doe with prejudice is thus w thout
merit.

C. THE SECOND- FI LED ACTI ON

Finally we cone to the action that Landry filed solely
agai nst AFS. The district court granted summary judgnent sua
sponte in favor of AFS on May 11, 1993, based on the sane reasons
that it cited in support of the two prior judgnents in favor of
AFS. At the same tinme, the court severed the second-filed action
fromthe third-filed action, permtting the latter to proceed
wth the United States as the only defendant. Landry filed his
notice of appeal fromthe summary judgnent on June 17, 1993.

We raise matters concerning our own jurisdiction sua sponte.

See Stewart v. Lubbock County, 767 F.2d 153, 155 n.3 (5th Cr

1985) ("[T]his Court could and should raise sua sponte any

guestions concerning jurisdiction in matters properly before this

Court."), cert. denied, 475 U S. 1066 (1986). A tinely notice of
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appeal is a mandatory prerequisite to the exercise of appellate

jurisdiction. Resolution Trust Corp. v. Northpark Joint Venture,

958 F.2d 1313, 1316 (5th Cr. 1992), cert. denied, 113 S. C. 963

(1993). Unless the United States or an officer or agency thereof
is a party, a notice of appeal nust be filed within thirty days
after the date of the order or judgnent appealed from FeD. R
Arp. P. 4(a)(1). Landry did not file his notice of appeal within
thirty days of the judgnent in favor of AFS in the second-filed
action. Although the second-filed action was consolidated with
the third-filed action, to which the United States was a party,
the district court severed the two actions sinmultaneously with
the judgnent now conplained of. The thirty-day tine limt for
filing a notice of appeal thus applied to Landry in connection
wth the disposition of the second-filed action. Because Landry
did not file atinely notice of appeal fromthe summary judgnent
in favor of AFS in the second-filed action, we lack jurisdiction

and nust dismss. See Nelson v. Foti, 707 F.2d 170, 171 (5th

Cr. 1983) ("[A] tinely notice of appeal is a nmandatory

precondition to the exercise of our jurisdiction.").

| V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnents of the
district court in Nos. 93-4351 and 93-4443. W DISM SS Landry's
appeal in No. 93-4971
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