UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-4342
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

VWESLEY GODFREY, JR.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Louisiana

(92 CR 50055 01)

( Septenber 3, 1993 )

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges:
PER CURI AM *
BACKGROUND
A four-count indictnment charged Wesl ey Godfrey, Jr. (Godfrey),
former president of Security National Bank in Shreveport, La.

(SNB), and his nother, C evester Godfrey, with conspiracy to conmt

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



bank fraud (Count 1) and bank fraud (Count Il1). Godfrey was al so
charged with counterfeiting a security (Count I11) and with making
a false statenent to a federally insured bank (Count V). On the
day of trial, Godfrey entered into a plea agreenent in which he
agreed to plead guilty to Counts Il and IIl, and the Governnent
agreed to dismss Counts | and IV, to dismss all charges agai nst
Cl evester Codfrey at Godfrey's sentencing, and not to prosecute
Godfrey for other offenses known to the Governnent. Al nost three
months later, Godfrey dismssed the attorney who had jointly
represented Godfrey and his nother. H s new attorney noved to
wthdrawthe guilty plea, but the district court denied the notion.

Prior to sentencing, CGodfrey filed detail ed objections to the
Presentence Report (PSR). The district court overrul ed nost of the
obj ecti ons and sentenced Godfrey to concurrent terns of twenty-four
nmont hs i nprisonnent on each count, concurrent two-year terns of
supervi sed release on each count, and a fifty-dollar special
assessment on each count.

The follow ng facts are rel evant to Godfrey's appeal. Godfrey
becane president of SNB in connection with his May 1989 purchase
of notes secured by a large block of SNB stock. Joseph Adrey was
the broker who arranged the transaction. According to Godfrey,
Adrey agreed to help Godfrey obtain a position on the board of
Tuskegee University and to provide to Godfrey a honme nortgage of up
to $200, 000. Godfrey insisted that this agreenment had been
menorialized in witing, but he was unabl e to produce t he docunent.

After CGodfrey becane president of SNB, Bancor Capital G oup, Inc.,



a conpany controlled by Adrey, opened a checking account at the
bank. Bancor frequently noved |arge sunms of noney through the
account .

In May 1989, CGodfrey signed a contract to purchase a house at
2045 Pepper Ridge Drive. The sale was scheduled to close on July
13, 1989. Adrey never fulfilled his alleged prom se to procure a
nortgage for GCodfrey. Codfrey testified, however, that Adrey
instructed Godfrey to debit $190, 000 fromthe Bancor account and to
use the funds to purchase the house. Adrey also allegedly
instructed Godfrey that, after the act of sal e had been conpl et ed,
Godfrey should go to the office of Adrey's attorney to execute a
nortgage on the property in favor of Adrey. Robert Engl and, a
former assistant cashier at SNB, testified that Godfrey had
instructed himto debit $190, 000 fromthe Bancor account and to use
the funds to purchase a bank noney order for $190, 000 payable to
Loui siana Titl e Conpany. England stated that he "nost |ikely" gave
the original of the bank noney order to Godfrey. CGodfrey told
Engl and that Godfrey was going to use the $190, 000 to purchase the
house on Pepper Ridge. Later the sanme day, Adrey called SNB, and
England told Adrey what had occurred. Adrey was "fl abbergasted"
and he reacted with disbelief. He wanted to know "who the hell"
had aut horized the transaction and howit was going to be cl eared.
Engl and told Adrey that Godfrey had initiated the debit, but Adrey

i nsi sted he had not authorized the transacti on.



Adrey was not present at the sentencing hearing. Wal t er
Clawson,! Adrey's attorney, testified that in early July 1989,
Adrey asked C awson whether he could |oan noney to Godfrey, and
Cl awson advi sed Adrey not to do so. On July 13, 1989, Adrey called
Cl awson and informed himthat he had just |earned of the $190, 000
debit. He told O awson that he had not authorized the debit, and
that he had found out that Godfrey had already used the noney to
purchase a house. Cl awson advised Adrey to try to obtain a
nmortgage from Godfrey. Later that day, Godfrey canme to C awson's
of fice and executed a note secured by a nortgage on the house.

The $190, 000 debit caused an overdraft in Bancor's account.
Bancor subsequently nmade deposits that cleared the overdraft, but
he also wote checks (which SNB paid) that created a second
overdraft of approximately $150,000. SNB eventually charged off a
| oss of $150,553 related to the Bancor account.

The purchase price of the house was $300, 000. At the cl osing,
Codfrey paid the seller $200,000 and gave him a personal note for
$100, 000, which the seller then sold back to Godfrey for $86, 000
cash. Godf rey does not dispute that he used the $190,000 from
Bancor's account to pay the seller or that he obtained the $86, 000
wi t h whi ch he purchased the note by approving a fraudul ent $90, 050
loan in his nother's name. Count Il is based on the fraudul ent

|l oan to C evester Godfrey.

! The attorney's nane is spelled Clausen in the record, but
the correct spelling is C awson.

4



Godfrey al so does not dispute that he forged a $5,000 SNB
certificate of deposit and gave it to R L. Cooper in paynent of a
pre-existing debt. Godfrey never entered the certificate of
deposit on SNB's books or deposited any noney to fund the
certificate. Count IIl is based on this offense.

OPI NI ON

Cal cul ation of Loss

The PSR recommended a seven-level increase above Godfrey's
base offense level of six because the total |o0oss exceeded
$200, 000. 2 The probation officer determ ned that Counts Il and
II'l involved a total |oss of $285,050. This anobunt is the sum of
t he $90, 050 fraudul ent | oan, the $5,000 certificate of deposit, and
t he $190, 000 debit.?3

Codfrey objected that the $190,000 should not have been
i ncl uded because the debit was not rel evant conduct. The district
court concluded that the debit was rel evant because it had been
caused by CGodfrey's msuse of his position at the bank. Godfrey
al so objected that the $190, 000 shoul d have been excl uded because

the debit was covered by subsequent Bancor deposits.* Godfrey

2 Godfrey's offense | evel actually shoul d have been increased
by eight. See U.S.S.G § 2F1.1(b)(I). The CGovernnent has not
raised this issue, however, and Godfrey's sentence is within the
gui deline range for the correct offense |evel.

3 The probation officer also noted, but did not include in the
| oss cal cul ation, $28,833 in lost interest on the fraudul ent | oan
and $150,553 witten off by SNB as a result of the second overdraft
on the Bancor account.

4 The PSR states that Bancor actually |ost $190,000. A nore
correct statenment is probably that Bancor and SNB have together
lost a total of $190, 000. Bancor recouped sonme of the $190, 000
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argued that Adrey was solely responsible for the eventual loss to
SNB because he continued to wite checks on the Bancor account
after he | earned that Godfrey had renoved the $190, 000. The court
rejected this argunent, informng Godfrey that "the reason there
wasn't the noney in the account was because of the unauthorized
debit."

Godfrey next argued that the loss figure should not include
the entire principal anmount of the fraudul ent |oan because that
| oan was secured by a nortgage on the Pepper Ridge house. The
district court noted the existence of superior nortgages and took
judicial notice that real estate values in Shreveport have decli ned
since 1989. The court determ ned that any all owance for potenti al
recovery on the | oan woul d be specul ative. The court also rejected
CGodfrey's argunent that the $5000 forged certificate of deposit
shoul d be excluded fromthe |loss figure because it represented a
pre-existing debt.

On appeal, CGodfrey has reurged all of the argunents that he
made in the district court.

This Court reviews the application of the Sentencing
CGui delines de novo and the district court's findings of fact for

clear error. United States v. Sanders, 942 F. 2d 894, 897 (5th Cr

1991). If an offense involves fraud or deceit, the base offense

| evel may be increased by eight if the |oss exceeded $200, 000.

when SNB continued to honor its checks after the account was
overdrawn, resulting in a $150,553 loss to SNB. Bancor, however,
woul d be liable to the FDIC for the anount that SNB charged off.



US S G 8 2F1L.1(b)(21)(l). In aloan fraud case, the loss is the
anount of the loan not repaid at the tinme that the fraud is

di scovered, m nus any recovery or expected recovery. United States

v. Frydenlund, 990 F.2d 822, 825 (5th Cr. 1993), petitions for

cert. filed (Aug. 2, 1993) ( No. 93-5444) and (Aug. 3, 1993) (No.

93-186); see 8§ 2F1.1, comment. n.7(b). Calculation of loss is a
factual finding that will be affirmed if plausible in |ight of the
record as a whol e. United States v. Wnbish, 980 F.2d 312, 313

(5th Gr. 1992), cert. denied, 113 S. . 2365 (1993). Under the
gui delines, conduct is relevant to an offense if there 1is
"sufficient simlarity and tenporal proximty to reasonably suggest
that repeated instances of crimnal behavior constitute a pattern

of crimnal conduct.” United States v. Bethley, 973 F. 2d 396, 401

(5th CGr. 1992), cert. denied, 113 S. C. 1323 (1993) (interna

quotations and citations omtted); see also 8§ 1B1.3(a)(2) (conduct
isrelevant if it is "part of the sane course of conduct or conmobn
schene or plan as the offense of conviction").

We affirmthe district court's finding that the | oss exceeded
$200, 000. At sentencing, the unpaid principal balance on the
fraudul ently obtained | oan was $89, 567. The district court was
informed that the FDIC had intervened in the various foreclosure
suits to assert an allegedly superior $325,000 nortgage on the
Pepper Ri dge house. Addi tionally, Bancor and/or SNB | ost over
$190,000 as a result of the unauthorized debit. The debit is
relevant to the offense of conviction because both the debit and

t he fraudul ent $90, 050 | oan were part of Godfrey's schene to obtain



money to purchase the house. Bethley, 973 F.2d at 401; 8§
1B1. 3(a)(2); see also United States v. Cockerham 919 F.2d 286, 289

(5th Gr. 1990) (other fraudulent transactions by bank officer as
to which charges were dismssed properly included as relevant
conduct). The Cockerham court noted that "[t]he broad scope of
[the bank officer's] wongful actions [did] not nmake them any | ess
related to one another." 1d. The district court did not clearly

err by refusing to reduce the anmount of |oss by any potentia

recovery fromthe sal e of the house. See Sanders, 942 F. 2d at 897.

CGodfrey's other argunents concerning cal culation of |oss are
irrelevant. The $150, 553 overdraft was not included as a "l oss"
for purposes of determning his sentence. The inclusion of the
$5000 face value of the forged certificate of deposit as loss is
immaterial to Godfrey's offense level. See 8 2F1.1(b)(1)(H)(I) and
(J).

M ni mal Pl anni ng

CGodfrey urges that the district court should not have i nposed
a two-1evel increase because his of fense i nvol ved nore than m ni nal
pl anni ng or a schene to defraud nore than one victim According to
CGodfrey, his offense was typical of "bank fraud in sinple form"

The probation officer reconmmended a two-level increase
because the offense involved nore than m niml planning. See §
2F1. 1(b)(2) (A). The probation officer noted that the offense
i nvol ved nore than one victim but he did not recommend an i ncrease

on that basis.



The gui del i nes define m nimal planning as "nore planning than
is typical for commssion of the offense in a sinple form'
US SG 8§ 1B1.1 cooment (n.1(f)). As an exanple, the guidelines
explain that an enbezzlenent involving a single false book entry
woul d not involve nore than m ni mal pl anni ng, but one that entail ed
several false entries, or the creation of fal se purchase orders and
i nvoi ces, would involve nore than mnimal planning. 1d.

The district court stated that it was "obvious . . . that all
of this required nore than mnimal planning." This finding is a
question of fact reviewed under the clearly erroneous standard.

United States v. Barndt, 913 F.2d 201, 204 (5th Cr. 1990).

Affirmance is required if the district court's account of the
evidence is plausible in [light of the entire record,
notw t hstandi ng that the court of appeals m ght have wei ghed the
evidence differently or reached a different conclusion had it been

sitting as the trier of fact. Anderson v. Cty of Bessener Gty,

N.C, 470 U S. 564, 573-74, 105 S. . 1504, 84 L. Ed. 2d 518
(1985).

CGodfrey applied for the fraudul ent | oan well in advance and he
executed nunerous documents in connection with the |oan. See
Barndt, 913 F. 2d at 204 (finding of nore than m ni mal pl anni ng was
not clearly erroneous where defendant forned an intent to conmt
crime in advance and t ook several discrete steps before he actually
commtted the crine). The district court's finding that Godfrey's
offense involved nore than mnimal planning is not clearly

erroneous. | d.



Deni al of Downward Departure

CGodfrey suggests that the district court should have departed
downwar d because the total |oss figure overstated the seriousness
of his conduct. He argues that his actions were not the proxinate
cause of SNB's eventual |osses.

When a defendant is sentenced within the guideline range
appellate reviewis limted to whether the sentence was i nposed in
violation of law or was inposed as a result of an incorrect
application of the guidelines. 18 U S.C. 88 3742(d), (e); United
States v. Buenrostro, 868 F.2d 135, 136 (5th Gr. 1989), cert.

denied, 495 U S. 923 (1990). This Court wll not disturb the
district court's exercise of discretion not to depart downward from
t he guidelines unless the district court mstakenly believed it was

not permtted to depart. United States v. Solinman, 954 F.2d 1012,

1014 (5th Gr. 1992). The Court should not disturb the district
court's determnation in this case. Godfrey was sentenced within
the guidelines. The record does not indicate, and Godfrey has not
al l eged, that the district court m stakenly believed that it could
not depart downwar d.

Wthdrawal of Guilty Plea

CGodfrey's final argunent is that the district court abused its
discretion when it refused to allow himto withdraw his guilty
pl ea. In support of CGodfrey's notion to wthdraw his plea, he
denied that any of his actions had been notivated by crimnal
i ntent. He alleged that his guilty plea had been notivated

primarily by concern for his nother, but that he believed that she
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was now in a better position to withstand the rigors of a federal
crimnal trial. He also alleged that he had been led to believe
that he would be eligible for probation and that he was not aware
of the extent of the | osses for which he woul d be hel d responsi bl e.
The notion to withdraw was not filed until alnost three nonths
after Godfrey pleaded guilty. The district court denied the notion
because, before filing the notion to withdraw the plea, CGodfrey's
new attorney had reviewed the CGovernnent's trial folder, which
i ncl uded the prosecutor's opening statenent and her trial notes on
Cross-exam nati on.

Adistrict court may permt a defendant to withdraw his guilty
pl ea before sentencing for any fair and just reason. Fed. R Crim
P. 32(d). This Court reviews the denial of a notion to w thdraw
for an abuse of discretion. United States v. Bounds, 943 F. 2d 541,
543 (5th Gir. 1991).

It is the defendant's responsibility to establish that

w thdrawal of the quilty plea is justified. United States v.

Daniel, 866 F.2d 749, 752 (5th Gr. 1989). When determ ning
whet her to permt a defendant to wthdraw his guilty plea the court
considers: (1) whether the defendant has asserted his innocence;
(2) whether wi thdrawal woul d prejudice the Governnent; (3) whether
the defendant delayed in filing the notion, and if so, the reason
for the delay; (4) whether wthdrawal would substantially
i nconveni ence the court; (5) whether close assistance of counsel
was avail able to the defendant; (6) whether the plea was know ng

and voluntary; and (7) whether wthdrawal would waste judicia
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resources. United States v. Carr, 740 F.2d 339, 343-44 (5th Cr

1984), cert. denied, 471 U S. 1004 (1985).

Especially in light of the relatively weak explanation that
Godfrey gives for his decision to nove to withdraw his plea, the
denial of Godfrey's notion to withdraw his guilty plea was within
the discretion of the district court. Addi tionally, the record
shows that the Governnent woul d have been prejudiced if the court

had granted the notion. See Bounds, 943 F.2d at 543; Carr, 740

F.2d at 343-44.
We AFFI RM
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