IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4337
Summary Cal endar

J. E. LEBLANC,
Pl ai ntiff-Appellant,

VERSUS

DONNA E. SHALALA,
Secretary of Health and Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(87-CVv-1200)

(January 18, 1994)
Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

J.E. LeBlanc appeals the summary judgnent upholding the
adm ni strative deni al of disability benefits under

42 U.S.C. § 405(g). Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

A
LeBlanc filed his current applications for disability
i nsurance benefits and supplenental security incone ("SSI") on
Cctober 9, 1985, alleging disability since Cctober 15, 1975,
because of a nervous condition, a stonmach i npairnent, and | ow bl ood
sugar. The state agency and the Social Security Adm nistration
denied his applications. An adm nistrative |aw judge ("ALJ") held
a hearing on July 14, 1986, and deci ded on Novenber 18 that LeBl anc
was not disabled within the neaning of the Social Security Act.
The Appeal s Counci| deni ed LeBl anc's request for reviewon April 2,

1987.

B

LeBlanc filed a conplaint in federal district court seeking
review of the Secretary's final decision pursuant to 8 405(g). On
the Secretary's notion, the magi strate judge remanded for further
adm ni strative proceedings. Suppl enental hearings were held on
March 4, 1988, April 30, 1989, and July 11, 1990.

On July 23, 1990, the ALJ issued a decision that LeBl anc was
not di sabled. The Appeals Council again denied LeBlanc's request
for review, making the ALJ's decision the final decision of the
Secretary. The district court then granted summary judgnent in
favor of the Secretary in accordance with the magistrate judge's

recomendati on and di sm ssed LeBl anc's conpl ai nt.



1.

LeBl anc was born on October 30, 1946, making himforty-three
years of age at the tinme of the July 1990 adm nistrative hearing.
He has a hi gh school education and past rel evant work experience as
a roughneck in the oil field industry.

LeBl anc has a history of epigastric and sternal pain associ-
ated with a gastrectony in 1974 and of generalized conplaints of
nervousness. He previously was awarded disability benefits for a
peri od begi nning on Cctober 15, 1975. Wen his case cane up for
periodic review, his benefits were term nated on Decenber 22, 1982.
LeBl anc did not appeal that determ nation.

LeBl anc was reeval uat ed by nunerous doctors i n connection wth
his 1985 application for disability benefits and SSI. [In January
1986, Dr. Scott B. Gemllion, doctor of internal nedicine,
reported that LeBl anc continued to have conpl ai nts of abdom nal and
chest pain associated with his gastrectony, and problens wth
nervousness.

In Decenber 1986, Dr. G R Mrin diagnosed mld anxiety
reaction in a passive-aggressive personality. There was no
deterioration in his personal habits and no inpairnent in his
ability to relate to others. Mirrin reported sone restriction in
daily activities. Mrin noted that LeBlanc did not appear to be
notivated to return to enpl oynent

Dr. Harper F. WIllis performed a psychiatric evaluation in
July 1986, which revealed a history of treatnent for anxiety

reaction by a Dr. Col by. An MWI (M nnesota Personality I nventory)



revealed a profile frequently found in those suffering chronic
anxi ety and psychoneurosis. Harper diagnosed a generalized anxiety
di sorder, conplicated by post gastrectony  "dunpi ng" and
car di ospasm At the request of the ALJ, Dr. B.R Burgoyne, a
medi cal advi sor, evaluated the nedical reports and concl uded t hat
LeBl anc's nental disorder was mld to noderate and nonsevere and
did not neet or equal the Listing 12.00 "B" criteria.

LeBl anc underwent psychiatric evaluation by Dr. SamH Benbow
in February 1988. Benbow reported that LeBlanc felt he was
unenpl oyable. The clinical interviewindicated a mld to noderate
general i zed anxiety disorder. There was no history of treatnent
since 1983. Social functioning, interests, and activity levels
appeared constricted. There was no deterioration in pace,
concentration, or personal habits.

Benbow di agnosed adjustnent disorder wth anxiety and
depression, chronic and mld to noderate. LeBlanc's ability to
performwork-rel ated nental activities was assessed as good to fair
in all areas except the ability to understand, renenber, and carry
out conplex job instructions.

At the July 11 hearing, LeBlanc testified that he was not
taki ng any nedi cati ons or undergoi ng any treatnent. The ALJ noted
earni ngs for 1983-85, and LeBl anc stated that he had attenpted work
as a roughneck in 1983. He denied working in 1984 or 1985. He
testified that his condition had worsened continually and that he
had continuing difficulty with anxi ety and depressi on.

Jeffrey Peterson, a vocational expert, testified, in response



to hypotheticals posed by the ALJ, that based upon the nedica
record, and considering LeBlanc's nental and physical limtations,
he coul d performsinple, small assenbly jobs, such as assenbly |ine
fabrication of small appliances. He testified that there were no
significant nunbers of this type of sedentary-Ilevel job existingin
the | ocal regional econony, identified as Louisiana, Texas, and the
Sout hwest regi on. He said that such jobs are available in
significant nunbers in the national econony on the east and west
coast regions and in the upper mdwest, where there is nore
manuf acturing of small parts.?

The ALJ then posed a second hypothetical incorporating
LeBl anc' s testinony regardi ng the severity of his nental condition.
Peterson testified that if LeBlanc's testinony about his poor
ability to relate to co-wrkers, deal with the public, interest
W th supervisors, handle work stress, and function independently
were consi dered, there would be no job he could perform

The ALJ determ ned that LeBlanc had severe residuals from a
gastrectony and an adj ustnment di sorder with anxi ety and depression,
but that he did not have an inpairnent or conbination of
inpairments listed in or nedically equal to one Ilisted in
Appendi x 1, Subpart P. He further determned that LeBlanc's
subj ective conplaints were credible only to the extent they served
to limt his residual functional capacity to sedentary work,

exertionally. He found that LeBlanc's nental, nonexertional

! The jobs do not have to exist in the claimant's region if they exist
in several other regions of the country. See 42 U S.C. § 423(d)(2)(A).
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limtations did not significantly erode his occupational base. He
found that LeBlanc had the residual functional capacity to perform
the full range of sedentary work, reduced by the nonexertiona

limtations of inability to understand, renenber, and carry out
conpl ex job instructions.

Usi ng the Medical -Vocational Guidelines as a framework, in
conjunction with vocational expert testinony, the ALJ found that
there were a significant nunber of jobs in the national econony
that LeBlanc could perform such as assenbly-type jobs. The ALJ
concl uded that LeBlanc was not disabled, as defined by the Soci al

Security Act.

L1l

A
LeBl anc argues that the ALJ's finding that significant nunbers
of jobs existed in the national econony that he could perform was
not supported by substantial evidence. He contends that the
Secretary's proof of this fact was | acki ng, because the vocati onal
expert did not state the exact nunber of small assenbly-type jobs
that existed, and because the vocational expert did not testify,
and the ALJ nmade no finding, regarding the nature of the duties and
qualifications of such jobs and whether he could neet the nental
and physical demands thereof. He argues that the Secretary was
required to be nore specific in her proof of these facts and that
the deficiencies in proof deprived himof adequate opportunity to

challenge the suitability and availability of the assenbly-type



jobs. He also argues that the hypothetical question posed to the
vocational expert by the ALJ did not accurately describe his
condition because it did not describe with precision the nenta
i npai rments descri bed by Benbow and ignored all other nedical and
testinoni al evidence regarding his nental inpairnent.

Qur review of the Secretary's decision is |limted to two
issues: (1) Dd the Secretary apply the proper |egal standards;
and (2) is the Secretary's decision supported by substantial

evi dence on the record as a whole. Anthony v. Sullivan, 954 F.2d

289, 292 (5th CGr. 1992). If the Secretary's findings are
supported by substantial evidence, they are concl usive and nust be

affirmed. 42 U S.C. 8§ 405(g); R chardson v. Perales, 402 U. S. 389,

390 (1971). Substantial evidence is that which is relevant and
sufficient for a reasonable mnd to accept as adequate to support
a conclusion. It nust be nore than a scintilla, but it need not be

a preponderance. Perales, id. at 401. "This Court may not reweigh

the evidence or try the issues de novo. Rather, conflicts in the
evidence are for the Secretary to resolve."” Anthony, 954 F. 2d at
295 (citations omtted).

As the claimant, LeBl anc has the burden of proving that he is
di sabled within the neaning of the Social Security Act. Mise v.
Sullivan, 925 F.2d 785, 789 (5th Gr. 1991). In evaluating a claim
of disability, the Secretary conducts a five-step sequential
anal ysi s: (1) whether the claimant is presently working;
(2) whether the claimnt has a severe inpairnment; (3) whether the

inpairment is listed, or is equivalent to an inpairnent listed, in



Appendi x 1 of the regul ations; (4) whether the inpairnent prevents
the claimant from doi ng past relevant work; and (5) whether the
i npai rment prevents the claimant from doi ng any ot her substanti al
gainful activity. 20 C.F.R § 404.1520; Mise, 925 F.2d at 789.

In the first four steps, the burden of proof is on the
claimant. At the fifth step, the burden shifts to the Secretary to
show that the clai mant can performrel evant work. |f the Secretary
meets this burden, it shifts back to the claimant to show that he
cannot performthe work suggested. Mise, 925 F.2d at 789.

LeBl anc sust ai ned hi s burden of proof through the fourth step.
The ALJ found that he was unable to performhis past rel evant worKk.
The ALJ determined that he was not disabled at the fifth step,
finding that the Secretary had sustai ned her burden of proving that
LeBl anc could engage in other substantial gainful work which
existed in the national econony based upon the vocational expert's
testinony. It is this finding that LeBl anc argues i s not supported
by substantial evidence.

Pet erson, the vocational expert, testified that a person with
LeBl anc' s physi cal and nental limtations, as summari zed by t he ALJ
in the hypothetical question, could perform small assenbly-type
wor k, which existed in substantial nunbers in three regions of the
nati onal econony. LeBl anc argues that this evidence was not
sufficient to sustain the Secretary's burden of proof because the
expert did not testify to specific nunbers of jobs and did not
conpare the duties and qualifications of that type of job with his

capabilities.



LeBl anc does not point to any authority that requires a
vocati onal expert to state specific nunbers of jobs. The expert
testified that the jobs existed in significant nunbers. This is
substanti al evidence upon which the ALJ could nmake his finding.
LeBl anc was represented by an attorney at the admnistrative
hearing, and the ALJ gave the attorney an opportunity to question
the expert, but he did not do so. |If LeBlanc w shed to know the
exact nunbers upon which the expert's statenent was based i n order
to challenge the conclusion that it was a substantial nunber, he

coul d have cross-exam ned. See Morris v. Bowen, 864 F. 2d 333, 335-

36 (5th Gir. 1988).

Li kewi se, Peterson gave his opinion that sonmeone wth
LeBlanc's limtations could performsmall assenbly-type jobs. It
t hen becane LeBl anc' s burden to show that he coul d not performsuch
wor k. LeBlanc did not cross-exam ne Peterson to determ ne how he
had reached this opinion.

LeBl anc does not point to any authority requiring the expert
specifically to conpare the claimant's capabilities and the job
requi renents in testinony at the hearing. This is part of what an
expert does in arriving at his opinion, to which Peterson
testified. It is substantial evidence upon which the ALJ could
make his determ nation. If LeBlanc wished to challenge this
opi nion, he had the burden and the opportunity to do so at the
hearing through cross-exam nati on.

LeBl anc's assertion that the ALJ's hypothetical did not

adequately incorporate the nental limtations noted by Benbow is



i ncorrect. The ALJ specifically referred Peterson to Benbow s
report. The ALJ was not required to state the contents of the
report on the record. Peterson indicated that he was famliar with
Benbow s assessnent.

The hypot hetical did not ignore all other testinonial evidence
regardi ng LeBl anc's nental inpairnment. The ALJ propounded a second
hypot hetical to Peterson sunmari zi ng LeBl anc's testinony about how
his nental inpairnment would affect his ability to work. Peterson
testified that with those inpairnents, there was no work he could
do. The ALJ found, however, that LeBlanc's testinony was not
credible, and his findings regarding LeBlanc's nental inpairnent
were confined to those Iimtations identified by Benbow. The ALJ
was entitled to reject LeBlanc's testinony as not credible and to
reject the expert's opinion based upon that hypothetical. See

Onens v. Heckler, 770 F.2d 1276, 1282 (5th Cr. 1985).

LeBlanc is correct that the ALJ did not sunmarize the other
medi cal reports regarding his nental status in the hypothetical,
but limted the hypothetical to those |imtations noted by Benbow.
The ALJ noted, however, that Benbow was the |ast person who
exam ned him and the record shows that Benbow was the only doctor
to assess specifically the effect of LeBlanc's nental inpairnent
upon his ability to do work-related activities. Further, LeBl anc
did not attenpt, on cross-exam nation, to correct any deficiencies
in the hypothetical.

The findings of the ALJ at step five were supported by

substanti al evidence based upon the testinony of the vocationa
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expert at the July 11, 1990, hearing. LeBlanc's argunent that the
ALJ ignored the opinions of two previous vocational experts is
irrelevant, as the ALJ nakes a de novo determ nation of disability.

See Richardson v. Bowen, 807 F.2d 444, 447-48 (5th Gr. 1987).

B
LeBl anc argues that he was deprived of due process because he
did not receive adequate notice of the termnation of his
disability benefits in 1982 and was unable to appeal. LeBlanc did
not raise this issue in the district court, and so it was wai ved.

Chapparro v. Bowen, 815 F.2d 1008, 1011 (5th G r. 1987). Because

he failed to appeal the term nation of benefits, that decision is

subject tothe principle of admnistrative res judicata. Mise, 925

F.2d at 787 n.1; Anderson v. Sullivan, 887 F.2d 630, 632 n.1 (5th

Gir. 1989).
AFFI RVED.
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