IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4324
(Summary Cal endar)

MARCUS D. M TCHELL
Pl ai ntiff-Appellant,

ver sus

LAMAR COUNTY JAI L,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(3:92cv27)

(Sept enber 27, 1993)

Before JOLLY, WENER and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

In this prisoner's civil rights case under 42 U . S.C. § 1983,
the district court dismssed the conplaint of Plaintiff-Appellant
Marcus D. Mtchell against Defendant-Appellee Lamar County Jai
(the Jail). The district court not only found that the Jail was

not a legal entity anenable to suit but also found neritless

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Mtchell's conplaint that he was deprived of adequate nedical
treatnent. Mtchell appeals those rulings as well as the district
court's denial of Mtchell's notion for leave to anend his
conplaint. Finding no reversible error, we affirm
I
FACTS AND PROCEEDI NGS

Mtchell was arrested on August 25, 1991, by the Paris (Texas)
Pol i ce Departnent and charged with attenpted nurder. The next day
he was transferred to the Jail pending trial. Upon his arrival at
the Jail, Mtchell informed cognizant personnel that he was taking
seven different nedicines. He was seen by the jail physician, Dr.
Scott, on August 28, 1991. Dr. Scott then prescribed for Mtchell
three of the nedications he was al ready takingsQMotrin, Thorazi ne
and Pril osec. On Septenber 11 the doctor prescribed a fourth
medi cat i onsQVal i um Dr. Scott saw or prescribed nedications for
Mtchell nine tinmes thereafter. Mtchell was also treated by
out si de physicians on at | east three occasions while he was in the
Jai | . Personnel of the Jail admnistered daily all nedications
prescribed for Mtchell by the attendi ng physicians.

Mtchell was tried and convicted of attenpted nurder in
Oct ober, and was sentenced on Novenber 11, 1991. He received his
| ast nedications at the Jail on Decenber 16, 1991, the day he was
transferred to the Geenville Jail, where he received no
medi cat i on. The next day Mtchell was transferred from the
Geenville Jail to the Texas Departnent of Crimnal Justice,

| nstitutional D vision.



In his civil rights conplaint Mtchell naned the Jail as the
sol e defendant. He alleged that he was entitled to relief on
grounds that he was denied nedical treatnent and that he did not
receive all of the nedications that had been prescribed for him
prior to his detention at the Jail. He attached a copy of an
inmate grievance wherein he conplained that Dr. Scott had not
prescribed Prozac for him

Mtchell noved to anmend his conplaint to allege denial of
treatnment for his unspecified "serious nedical needs" by the staff
of the Jail. He did not, however, seek to nane any additiona
def endants. The magi strate judge denied the notion.

Subsequently, at Mtchell's Spears hearing, the parties
consented to have the case disposed of by a magistrate judge. An
attorney appeared on behal f of Lamar County. Another attorney from
the sanme firmlater noved to dism ss the action on the ground that
the Jail was not an entity anenable to suit. Mtchell filed a
response to that notion, asserting that he should have naned as
def endants Lamar County and Sheriff John Cook, who apparently is
the sheriff of Hunt County. Mtchell testified at the Spears
hearing, as did the Jail's chief jailer who introduced Mtchell's
jail nedical records.

The district court dism ssed Mtchell's action with prejudice,
stating its reasons in a nenorandum opinion. The court held that
the Jail was not a separate legal entity anmenable to suit, noting
that in Texas sheriffs are responsible for the county jail. The

court found that when Mtchell "was confined in the jail, he was a



pretrial detainee." The court held that "even if [Mtchell] were
allowed to anend his conplaint, the nedical clains against the
Sheriff and County should be dism ssed because they |ack any
arguabl e basis in |law and, as such, are frivolous." The court did
not nention that in his response Mtchell asserted that he should
have naned Hunt County Sheriff Cook, not Lamar County Sheriff
Burns, as a defendant.

ANALYSI S
A
The district court correctly held that the Jail is not a legal
entity subject to suit. See Wight v. EI Paso County Jail,

642 F.2d 134, 136 n.3 (5th Cr. Unit A 1981). In Wight, we noted
further that "it may be appropriate on remand . . . to allow the
plaintiff to anend his conplaint to change the defendant El Paso
County Jail to El Paso County and to nane the " responsible
parties.'"™ 1d. Remand would not be appropriate in the instant
case, however, because, as shown by his nedical records and as
found by the district court, Mtchell did in fact receive
reasonabl e nedi cal care.
B

Mtchell was a pretrial detainee in the Jail from August 26,
1991, until the tinme in Cctober 1991, when he was convicted. He
was sentenced Novenber 11, 1991. Thus, he is only partially
correct in asserting that he "was a pretrial detainee at the Lamar

County Jail at the tine of the incidents giving rise to his suit."”



"[Plretrial detainees are entitled to reasonabl e nedical care
unless the failure to supply that care is reasonably related to a

| egiti mate governnental objective." Cupit v. Jones, 835 F.2d 82,

85 (5th Gr. 1987). In contrast, for a convicted prisoner to be
entitled to relief under 8§ 1983 on grounds of denial of nedica
care, he nust showthat there was "deli berate indifference to [his]

serious nedical needs."” Estelle v. Ganble, 429 U S. 97, 104,

97 S.Ct. 285, 50 L.Ed.2d 251 (1976). To prove deliberate
indi fference, a prisoner nust show that there were wanton acti ons,
or failures to act, relative to his serious nedical needs. Johnson
v. Treen, 759 F.2d 1236, 1238 (5th Gr. 1985).

The denial of access to nedical personnel capable of
evaluating the need for treatnent, or the denial of reconmmended
treatnent, of an inmate's serious nedical needs nmay constitute

deli berate indifference. Wst v. Keve, 571 F.2d 158, 162 (3d Cr

1978); Inmates of Allegheny County Jail v. Pierce, 612 F.2d 754,

763 (3d Gr. 1979). But a disagreenent between an inmate and his
physician as to whether nedical care was appropriate is not

actionable under 8§ 1983 in the absence of excepti onal

ci rcunst ances. Wight v. Collins, 766 F.2d 841, 849 (4th Cr.
1985) . Adequate nedical-record evidence of sick calls,
exam nations, diagnoses, and nedications may rebut allegations of

del i berate i ndi fference. See Mendoza v. Lynaugh, 989 F.2d 191, 193

(5th Gr. 1993).
Mtchell's principal conplaint seens to be that he was not

all owed by Dr. Scott to continue taking all of the nedications that



were being taken prior to arrest. Dr. Scott did, however,
prescribe the nedications Mtchell nentions in his briefsSQPril osec,
Val i um and Thorazi nesQas well as Mtrin.

Mtchell states that on Decenber 1, 1991, he bl acked out, re-
injured his back, and had to be taken to St. Joseph's Hospital. He
states further that he "was treated at the hospital by Dr. Wite
and was returned to the jail." Mtchell does not conplain of the
treatnment he received or failed to receive, much |ess argue that
there was "deliberate indifference."

Mtchell also asserts that "[o] n Decenber 15, 1991, [he] filed
an Inmate Gievance hoping to get nedical attention because of
shortness of breath, throwing up fluids and bl ood, and constant
hi ccuping.” The nedical records show that Dr. Scott wote: "OK
wth me for himto see stomach specialist.” But as Mtchell was
transferred to Geenville Cty Jail the next day, he was not seen
by such a specialist in or fromthe Jail.

Mtchell conplains that when, during the one day he spent at
Geenville Gty Jail before going to a TDCJ unit, he asserted that
he needed his nedications he was told by Oficer David Wall and
Hunt County Sheriff Cook that he (Mtchell) "would just have to
suffer." Mtchell has not alleged, however, that there were any
adverse effects or that he did not receive his nedications when he
arrived at the TDCJ unit the next day (Decenber 17, 1991). The
medi cal records show that, except for Thorazine, Mtchell received
his nmedications at the Jail on the norning of Decenber 17, 1991.

He did not receive Thorazine that day because he was taking



Thorazine at bedtine. At nost, this is an allegation of
negli gence, which is not actionable under 8§ 1983. After M tchel

left the Jail, its personnel had no duty to supply him with
medi cations; and he was not in the jail at Geenville | ong enough
to have nedication prescribed for him by its physician. See

Daniels v. Wllians, 474 U S. 327, 328, 106 S.C. 662, 88 L.Ed.2d

662 (1986); Mendoza, 989 F.2d at 193 (no show ng of "substanti al
harnt') .

Mtchell's nmedical records anply denonstrate that he received
reasonabl e nedi cal care while he was an inmate of the Jail, both as
a detai nee before he was convicted of attenpted nurder, and as a
convi cted prisoner thereafter. Accordingly, the district court did

not err by dismssing his action with prejudice. See Thonmas v.

Ki pper mann, 846 F.2d 1009, 1011 (5th Cr. 1988).
C.

M tchell contends that the district court commtted reversible
error in denying his notion to anmend his conpl aint. He insists
that under Fed. R Cv. P. 15(a) he was entitled to anend his
conplaint as a matter of right because no defendant had filed a
responsi ve pleading before he filed his notion. Rul e 15(a) so
provi des, but even so the district court's ruling did not prejudice
Mtchell because the requested anendnent alleged only that "he was
denied treatnent for his serious nedical needs by the staff of the
Lamar County Jail due to their reckless and deliberate
indifference." To the extent the district court's ruling was error

it was harmess to Mtchell because the nmedical records show t hat



he recei ved reasonabl e nedi cal care when he was a prisoner in the
Jail; and the only defendant remained the Jail, not an entity
subject to suit. Thus the anendnent he sought to make woul d have

avai l ed hi mnothing. See Jacquez v. Procunier, 801 F.2d 789, 792-

93 (5th Gr. 1986).
For the foregoing reasons, the district court's dism ssal of
Mtchell's action with prejudice is

AFFI RVED.



