UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4320
Summary Cal endar

ALBERTO RAM REZ- CORDOVA,
Petiti oner,

ver sus

| MM GRATI ON AND NATURALI ZATI ON SERVI CE
Respondent .

Petition for Review of an Order
of the Immgration and Naturalization Service
(A36 579 726)

( August 31, 1993 )

Before POLI TZ, Chief Judge, JOLLY and DUHE, CGircuit Judges.
PER CURI AM *

Al bert Ram rez-Cordova petitions for reviewof the affirmance
by the Board of Inmmgration Appeals of the refusal by the
immgration judge to consider his application for suspension of
deportation. Finding no error, we deny the petition.

Entering the United States in 1971, Ramrez-Cordova and his
nmot her becane | awf ul permanent residents when his nother married an

American in 1979. Wen Ram rez- Cordova' s permanent resi dent status

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



was revoked and deportation proceedi ngs were initiated against him
in 1987, he agreed to a voluntary departure. Shortly after that
departure he re-entered the country w thout inspection. After
again entering the United States w thout inspection in March 1991,
new deportation proceedings were initiated. The inmgration judge
found him ineligible for suspension of deportation and the BIA
affirnmed that decision. Ramrez-Cordova tinely filed a petition
for review of the BIA s order.

Pursuant to section 244(a)(1) of the Immgration and
Nationality Act,! an otherw se deportable alien may apply for a
suspensi on of deportation if he physically has been present in the
United States for a continuous period of not | ess than seven years
i medi ately preceding the date of the application. Cont i nuous
physi cal presence is not broken for purposes of section 244 by
absence which is "brief, casual, and innocent and [does] not
neani ngfully interrupt the continuous physical presence."?

Ram rez- Cordova challenges the BIA's determnation that his
vol untary departure in 1987, under threat of coerced deportation
broke the continuity of his physical presence in the United States
thus making him ineligible for suspension of deportation. He
clainms that because he re-entered the United States al nost

imediately follow ng the voluntary departure, his brief absence

1 8 U.S.C. § 1254(a)(1).

2 8 U S.C. 8 1254(b)(2). This reflects a 1986 anmendnent to
the Immgration and Nationality Act. Prior to the anmendnent, the
Suprene Court had determned that any absence from the United
States would constitute a break in continuous physical presence.

I NS v. Phinpathya, 464 U. S. 183 (1984).
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shoul d be excepted under section 244(b)(2).

W have held that voluntary departure under threat of
deportation is a "significant" departure fromthe United States.?
We agree with our colleagues inthe Ninth Grcuit that "a voluntary
departure under threat of deportation is not a brief, casual, and
i nnocent absence fromthe United States."* The Bl A properly found
Ram rez- Cordova ineligible to apply for suspension of deportation
because he was not continuously present in the United States for
the requisite period.

Ram rez- Cordova also contends that the 1987 voluntary
departure should not be used to prevent his application for
suspensi on of deportation because he was not advised of his right
to apply for suspension prior to the 1987 departure. This is
nothing nore than a collateral attack on the 1987 proceeding. W
permt collateral attack on an order of deportation only if the
prior order resulted in a gross mscarriage of justice.®> W agree
wth the BIA that Ramrez-Cordova has neither alleged nor
denonstrated such m scarriage of justice.

The petition for review is DEN ED.

3 Var gas- Gonzalez v. INS, 647 F.2d 457, 458 (5th Cir.
1981); Segura-Viachi v. INS, 538 F.2d 91 (5th CGr. 1976).

4 Her nandez-Luis v. INS, 869 F.2d 496 (9th G r. 1989).

5 Ponce- Gonzalez v. INS, 775 F.2d 1342 (5th Cr. 1985); see
al so Hernandez-Luis; 8 U S.C. 8 1105a(c) (no review of deportation
order if alien departs country per that order).
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