UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-4314
Summary Cal endar

JEOVANI VALLE ALVARENGA,

Petiti oner,

VERSUS

| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order of the
| mm gration and Naturalization Service
(A29 990 825)

(Novenmper 4, 1993)

Before SMTH, WENER, and EMLIO M GARZA, G rcuit Judges
PER CURI AM:
Petitioner Jeovani Valle Al varenga challenges the Board of

| mm gration Appeals' ("BIA") rejection of his claimfor asylumand

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



wi t hhol ding of deportation pursuant to 8§8208(a)®! and 243(h),?2
respectively, of the Inmgration and Nationality Act ("I NA"). The
| mm gration Judge ("1J") found that Al varenga failed to prove that
any actions have been or will be taken agai nst himbecause of his
menbership in a social group or because of his political opinions.
The BIA concurred in the |J's decision and affirmed. As we
conclude that the BIA's decision is supported by substantial
evidence, we affirm
I
FACTS AND PROCEEDI NGS

The facts underlying this case are essentially undisputed.?

When Al varenga was si xteen, he was riding on a public bus with
several other young nen. The mlitary boarded that bus and
forcibly conscripted Al varenga and the other youths into mlitary
servi ce. Wiile at the mlitary training canp, Alvarenga was
subjected to beatings for failing to perform exercises. He was
al so placed for three days in a punishnent room-a w ndowl ess room
where water dripped on him continuously. During his period of
incarceration in that roomhe was only fed bread and water.

By the eighth day of his mlitary service, Al varenga nmanaged
to escape with a group of other recruits. Instead of returning to

his father's hone where he had been living, Al varenga hid at his

18 U.S.C. §1158(a).
28 U.S.C. §1253(h).

SMost of the facts relating to this appeal conme from the
testi nony of Alvarenga, which the 1J credited as truthful.
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nmot her's house. After spending a few days there, he | eft Honduras.
Al varenga entered the United States several nonths |ater.

In April 1992, Alvarenga was served with an Order to Show
Cause why he should not be deported. |In the initial proceedings,
Al varenga di d not contest his deportability, as he admtted that he
was not a citizen of the United States and had entered w thout
inspection in violation of 8241(a)(1)(B) of the INA * Al varenga
i nstead made an application for asylum

At the asylumhearing Al varenga cl ai ned that he was persecuted
because of his social group and political opinion. According to
Alvarenga, the mlitary illegally recruited® and punished him this
constituted persecution and this persecution was applied to an
identifiable social group, nanely, m nors who m ght be subjected to
recruitnment. Alvarenga further contended that a political opinion
woul d be attributed to him because of his desertion, and that he
W Il be subject to persecution for that opinion if he returns to
Hondur as.

The 1J rejected all of Alvarenga's cl ains, concluding that he
failed to adduce sufficient evidence that any of the described
actions were taken or would be taken against him "on account of"
his political opinion or nmenbership in a social group. 1In a brief
per curiamopinion, the BIA affirned the IJ's decision. Alvarenga

tinmely petitions for review

‘8 U.S.C. §1251(a)(1)(B).

SEvi dence adduced at the asylum hearing disclosed that the
Honduran Constitution prohibits recruitnent of anyone under
ei ght een.



I
STANDARD CF REVI EW
In immgration cases, we are authorized to review only the
decision of the BIA not that of the 1J.° W review the BIA's
factual conclusions that an alien is ineligible for wthhol di ng of
deportation only to determ ne whether those conclusions are
supported by substantial evidence.’” W apply the same substantia
evidence standard to the BIA's finding that an alien is not
entitled to asylum? The substantial evidence standard requires
only that the Bl A's concl usions be based on the evi dence presented
and be substantially reasonable.®
11
DI SCUSSI ON
Bot h 8208(a) and 8243(h) require that an asyl umapplicant show
t hat he was persecuted "on account of race, religion, nationality,
nmenbership in a particular social group, or political opinion. "2
Thus, to establish a valid claimto asyl umunder either §208(a) or
8243(h) an applicant nust show at a mninum that 1) he was

per secut ed, and 2) this persecution occurred on account of a

6Castillo-Rodriguez v. INS, 929 F.2d 181, 183 (5th G r. 1991).

Zanora-Morel v. INS, 905 F.2d 833, 838 (5th Cir. 1990).

8/d.; Castill o-Rodrigquez, 929 F.2d at 184.

Rojas v. INS, 937 F.2d 186, 189 (5th Gr. 1991).

108 U.S.C. 81158(a) (incorporating definition of "refugee
contained in 8 U.S.C._ 81101(41)(A)); 8 U.S.C. 8§1253(h).
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statutorily enunerated characteristic.?!

Al varenga offers a plethora of argunents to reverse the BIA s
order. The main thrust of his argunents, though, is that illegal
conscription can constitute persecution within the nmeaning of the
| NA, and that Honduran nal es bel ow the age for |egal conscription
constitute a particular social group under the INA. W decline to
address these contentions, however, as we conclude that another
issue controls the resolution of this case: Wether substantia
evi dence supports the BIA s decision that Al varenga was not
persecuted on account of his nenbership in a social group or his
political opinion.??

A. The BIA' s O der

Before we address the 1J's findings relating to the "on
account of" elenent, we pause to consider Alvarenga's challenge to
the sufficiency of the BIA's Order. According to Alvarenga, the
BIA's Order fails to accord him sufficient process by neglecting
adequately to consider, analyze, and explain its resolution of

Al varenga's various clains. W find Alvarenga's contention

1See, INS v. Elias-Zacharias, 117 L.Ed. 2d 38, 45 (1992)
(noting that asylum applicant nmust show that he was subject to
persecution because of statutory characteristic); R vas-Mrtinez
v. INS, 997 F.2d 1143, 1148 (5th G r. 1993) (sane).

12\ thus express no opinion on the BIA's statement in its
order that "a violation of a country's conscription laws is not
persecution” other than to note that it appears overbroad.
Precedent supports the proposition that conscription can constitute
persecution in certain limted contexts. See Barraza Rivera V.
INS, 913 F.2d 1443, 1451-52 (9th Gr. 1990) (conscription to
performinhuman acts). A fortiori illegal conscription could, we
suspect, in certain Jlimted contexts |ikewise constitute
persecuti on.




m sgui ded.

Al t hough its Order is rather terse, the BIA need not wite an
exegesi s on every contention presented toit.®® In the instant case
the Order proclains that the BIA has reviewed the record and
concurs in the decision of the IJ. The Oder also announces that
Al varenga received a fair hearing as the 1J fully explained the
reasons for her decision--explanations that addressed each of
Al varenga's various clains. As we "ought not junp to the
conclusion that the [BIA] is endeavoring to m slead us, " we nust
concl ude that the Bl A consi dered--and rej ected--Al varenga's vari ous
clains for the reasons espoused by the 1J.%

B. Onh Account of Social G oup

Al varenga asserts that he has been persecuted because of his
menbership in a particular social group--males under the age of
ei ghteen, the age of legal conscription in Honduras!®--and that he
has a well-founded fear of future persecution based on his

nmenbership in that social group.?'’ On appeal, he nerely asserts

BE. 9., Osuchukwu v. INS, 744 F.2d 1136, 1142 (5th Cir. 1984).

1“Rebol | 0-Jovel v. INS, 794 F.2d 441, 446 (9th Cir. 1986).

15Cf., Ramirez-Gonzales v. INS, 695 F.2d 1208, 1213 (9th Cir.
1983) (holding that IJ's findings were subsuned in Bl A af firnmance).

1®\W¢ are assumi ng, arguendo, that this classification can
constitute a "particular social group” within the neaning of the
I NA. As noted earlier, we express no opinion as to the proper
resolution of this issue.

7Section 208(a) of the INA provides that the Attorney General
has discretion to grant asylumto a refugee, which is defined as
soneone who has suffered persecution or has a wel |l -founded fear of
future persecution. 8 U.S. C 81101(41(A).
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that his past persecution was on account of nenbership in that
social group. |In contrast, evidence adduced at the asylum hearing
supports the BIA' s determ nation that Alvarenga was not punished
"on account of" his nenbership in that social group

At the asylumhearing, the IJ first found it unlikely that the
mlitary was aware of Alvarenga's true age (and thus nenbership in
t he social group) because Alvarenga failed to provide the mlitary
W th any objective corroboration of his age. The IJ reasoned that
the mlitary would be unlikely to credit uncorroborated assertions
of age because the mlitary's haphazard conscription schene--which
has no central store of data and which often depends on sweeps of
areas where young nal es congregate to corral recruits--provides a
ready incentive to |lie about age to avoid induction.

The IJ next noted that Alvarenga's own testinony disclosed
that the mlitary' s recruitnment and adm ttedly harsh puni shnent did
not vary on account of age. According to Alvarenga, the mlitary
conscripted all young mal es--i ncl udi ng those both over and under 18
years of age--from the bus he was riding. And, as Alvarenga
repeatedly adm tted, the harsh punishnent by the mlitary was dealt
out according to whether the recruit properly perforned his
exerci ses--not according to age. The 1J found fromthe foregoing
that Alvarenga failed to prove that he was treated nore harshly, or
i ndeed differently, because of his age--a determ nation that we
conclude is anply supported by substantial evidence.

As to his claimof future persecution, Alvarenga attenpts to

weave an "on account of" notive out of whole cloth. Al var enga



contends that he will be subject to harsh punishnment on return
because of his desertion; that any puni shnment he receives for his
desertion woul d be persecution because such punishnent is illegal
under Honduran |aw, and that such punishnent is illegal under
Hondur an | aw because he was a nenber of a social group exenpt from

conscription. Alvarenga thus concludes that this persecution wl|

be "on account of" his nenbership in the social group. Thi s
conclusion is erroneous as it equates illegality wwth notive. The
fact that his conscription was illegal--and that any puni shnent
based on that conscription may thus be illegal --does not explain

why the mlitary would punish himnore severely on return because
of his age at induction.?8

C. On Account of Inputed Political Opinion

Al varenga asserts as an alternative ground for asylumthat he
W Il be subject to persecution if returned on account of an i nputed
political opinion. Alvarenga sinply insists on appeal that this
political opinion® wll be inputed to him on account of his
desertion, and then reasons that this nust be so because he is
going to be punished if returned to Honduras. |In sum the fact of
puni shnment is once again used to infer the reason for it.

In contrast to Alvarenga's circul ar argunent, the 1 J observed

that the evidence adduced at the asylum hearing furnished nmany

8The record reveals that Alvarenga is now eighteen, so he
cannot now claimthat his conscription would be illegal owng to
his nmenbership in the rel evant social group

19Al var enga never discl oses what this inputed political opinion
m ght be other than to state that he would be viewed as a
"political opponent."”



nonpolitical explanations for Al varenga's desertion, which ranged
from fear of the training officers and physical inability to
perform the required exercises to a sinple desire to follow the
pack of fellow trainees as they escaped. The 1 J concl uded from
the foregoing that there sinply was not sufficient evidence to
support the assertion that Al varenga's desertion, initself, would
brand himwith a particular political opinion in the eyes of the
Honduran mlitary. And we conclude that this finding satisfies
the substantial evidence test, as it is substantially reasonable

and based on the evidence presented. ?

|V

CONCLUSI ON
Al varenga was subjected to harsh and sonetines cruel mlitary
discipline resulting from his concededly illegal conscription.
Even if we were to assune that such discipline constitutes
persecution here, Alvarenga's asylumapplication nust fail because
it neglects to satisfy the statutory requirenent that such

persecution be done "on account of a statutorily enunerated
characteristic. Al varenga failed to of fer any pl ausi bl e evi dence

to infer an "on account of" notive on the part of the mlitary; in

20Cf ., Canpos- Guardado v. INS, 809 F.2d 285, 287-90 (5th Cir.),
cert. denied, 484 U. S. 826 (1987) (affirmng BIA decision that
refused to find a political opinion inputed to the applicant, even
t hough t he applicant was raped whil e wat chi ng an uncl e and a cousin
tortured and nmurdered for their political beliefs); Young V.
United States Dept. of Justice, INS, 759 F.2d 450, 452-56 (5th
Cr.), cert. denied, 474 U S. 996 (1985) (sane in regards to an
appl i cant who was subjected to an attenpted ki dnappi ng and sumrary
termnation from governnent enploynent shortly after his son was
arrested for political activity).
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contrast the evidence and findings contained in the admnistrative
record provide substantial evidence to support the BIA' s decision

rejecting Alvarenga's clains. Consequently, the decision of the

BIAis
AFFI RVED
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