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PER CURI AM *

Vi ncent Baker, an inmate of the Texas Departnent of Crim nal
Justice, Institutional D vision ("TDCJ-1D"), proceeding pro se and
in forma pauperis, appeals the district court's dism ssal of his
civil rights action agai nst Warden George Wal dron. Finding error,
we vacate and remand.

From Decenber 1990 to March 1991, Baker allegedly filed three

grievances with prison authorities, all describing how he had been

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



threatened by sone of his fellow inmates. Baker specifically
clainmed that: (1) an inmate threw hot water on himas he nade his
way fromthe shower to his cell on the D pod of the Mchael Unit of
the TDCJ-1D, (2) a TDCIJ-ID enployee opened an inmate's door,
allowing the inmate to attack Baker and slash himwith a knife; and
(3) an inmate wi th whomhe had experienced conflict had arranged to
stop up the shower on row one of the D pod so that Baker would be
forced to shower on rowtwd. See Record on Appeal at 29-30. Baker
clains that after filing the above grievances, and receiving no
response, he was shot in the eye by an inmate using a "zip gun," as
he was wal king toward the row two shower.!?

Baker brought an action under 42 US C. § 1983 (1988),
al l eging that Warden Wal dron acted with deliberate indifference in
failing to protect him from attacks by other inmates.? See
Johnston v. Lucas, 786 F.2d 1254, 1259 (5th G r. 1986) (stating
that "[t] he Ei ghth Anendnent affords prisoners protection against
injury at the hands of other inmates"). Finding that Baker's suit
was "so insubstantial and attenuated as to be absol utely devoid of

nerit," Record on Appeal at 23, the mmgi strate judge® reconmended

! Baker, an African-Anerican, clains that the inmate who
shot hi mwas a nenber of a white-suprenaci st organi zation, and t hat
his shooting was therefore racially-notivated. See Record on
Appeal at 31.

2 Baker also filed 8 1983 cl ai ns agai nst two prison doctors
for negligence. See Record on Appeal at 17. The district court
di sm ssed t hese cl ai ns Wi t hout prejudice))for inproper jurisdiction
and venue))so that Baker could refile these clains. See id. at 23.
Baker does not appeal that dism ssal.

3 Baker's suit was referred to a magi strate judge, pursuant
to 28 USC 8§ 636(b)(1) (1983), who nmde a report and
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that Baker's suit be dismssed for want of subject matter
jurisdiction. See Hagans v. Lavine, 415 U S. 528, 536-37, 94 S
Ct. 1372, 1378-79, 39 L. Ed. 2d 577 (1974) (stating that federal
courts lack power to entertain clains that are "so attenuated and
unsubstantial as to be absolutely devoid of nerit"); see also
Neitzke v. WIlliams, 490 U S. 319, 327 n.6, 109 S. C. 1827, 1832
n.6, 104 L. Ed. 2d 338 (1989) (citing with approval Hagans). The
district court adopted the magi strate judge's recommendati on, and
di sm ssed Baker's clains agai nst Warden Wl dron. Baker filed a
tinmely notice of appeal.

The district court, adopting the nmagistrate judge's report,
concluded that Baker's conplaint was so insubstantial and
attenuated as to deprive it of subject matter jurisdiction. See
Record on Appeal at 3, 23. The court based this conclusion upon
its viewthat Baker's clains, at nost, all eged negligence on behalf
of Warden Waldron. See Davidson v. Cannon, 474 U.S. 344, 347-48,
106 S. Ct. 668, 670, 88 L. Ed. 2d 677 (1986) (holding that "where
a governnent official is nerely negligent in causing the injury, no
procedure for conpensationis constitutionally required" (citation
omtted)). W disagree. |If Baker's grievances gave Warden Wl dron
notice that Baker was in danger of attack by other inmates, and
Warden Waldron intentionally or recklessly disregarded these

war ni ngs, then Baker may prevail on his clains of deliberate

recommendati on wi thout an evidentiary hearing.
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i ndi fference.* See Johnson v. Treen, 759 F.2d 1236, 1238 (5th Cir.
1985) (defining "deliberate indifference" as the " conscious
failure by one charged with a duty to exercise due care and
diligence to prevent an injury after the discovery of the peril, or
under circunstances where he is charged with a knowl edge of such

peri | (quoting Smth v. Wade, 461 U S. 30, 39 n.8, 103 S. O

1625, 1632 n.8, 75 L. Ed. 2d 632 (1983))). Wthout further
devel opnent of the record, we cannot di scern whet her Warden Wl dron
recei ved Baker's grievances, or what actions nmay have been taken in

response to those grievances.?®

4 We also disagree with the district court's concl usi on
t hat Baker's allegations of deliberate indifference were
unsupported by specific facts, and thus did not constitute valid 8§
1983 cl ai ns. See Record on Appeal at 23 (citing Brinkmann v.
Johnston, 793 F.2d 111, 113 (5th Cr. 1986) (stating that 8§ 1983
claimants nust state specific facts, and not nmere conclusory
all egations)). Baker alleged that he filed grievances, one of
whi ch appears in the record, see id. at 51, which specifically
descri bed the threatening behavior of his fellow inmates. Baker
also alleged that he did not receive a response to any of these
grievances, prior to being allegedly shot in the eye. Wthout the
opportunity to further develop the record, we do not know of any
ot her specific facts which Baker could have alleged in support of
his deliberate indifference clains. Thus, we find the district
court's reliance upon Brinkman m spl aced. See id., 793 F.2d at
112-13 (holding that nere conclusory allegations of conspiracy
cannot state a valid 8 1983 claim.

5 W recogni ze that Baker must ultimately show t hat Warden
Wl dron want onl y di sregarded his grievances; a nere m staken bel i ef
t hat Baker's situation was not serious or failure to take due care
inresponding to the grievances, will not suffice. See Davidson v.
Cannon, 474 U.S. 344, 347-48, 106 S. Ct. 668, 670, 83 L. Ed. 2d 677
(1986) . Wile a failure to produce evidence on this issue may
ultimately result in sunmary judgnent of Baker's cl ains, we believe
that the district court's dismssal for lack of subject matter
jurisdiction, based upon a conclusion that the clains were
"absolutely devoid of nerit," was prenmature.
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We therefore hold that Baker's clains agai nst Warden Wl dron
were not so "attenuated and insubstantial" as to deprive the
district court of subject matter jurisdiction. Accordi ngly, we
VACATE the court's dism ssal, and REMAND for factual devel opnent of

the record.



