IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4302

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
SAMUEL GREGORY COPE

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(4:92 CR 37 (1))

COct ober 6, 1993

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Sanuel Gregory Cope was convicted by jury of possession with
intent to distribute cocaine in violation of 21 U S.C. 8§
841(a)(1) and 18 U.S.C. §8 2 (count one); conspiracy to possess
cocaine with intent to distribute in violation of 21 U S.C. § 846

(count two); and the use or carrying of a firearmduring and in

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



relation to a drug-trafficking crine in violation of 18 U S.C. §
924(c)(1) and 18 U.S.C. 8 2 (count three). He was sentenced to
151 nonths inprisonnment on counts one and two, to run
concurrently, and 60 nonths on count three, to run consecutively.
Cope now appeal s his conviction and sentence. W affirmthe

district court's judgnent of conviction and sentence.

| . BACKGROUND

On August 3, 1992, Oficer Thomas M ozinski of the Howe
Pol i ce Departnment was on routine traffic patrol. Upon entering
U.S. H ghway 75 near Howe, Texas, he observed that the driver and
the front-seat passenger in a red Pontiac Sunbird were not
wearing seat belts as required by Texas law. M ozinski then
noti oned for the driver to pull off the highway. After the
driver had pulled over, Mozinski observed that the driver had
exited his vehicle quickly and had hurriedly wal ked to neet
M ozinski, who at that point infornmed the driver of the reason
for the stop. Wen Mozinski asked the driver for his driver's
i cense, however, the driver was unable to produce it or any
ot her formof identification.

When M ozinski then asked the driver who owned the Ponti ac,
Sanuel Cope, who was sitting in the front passenger's seat,
responded by saying that the car was his in that he had | eased
it. Cope also volunteered his Cklahonma driver's license to

M ozinski. Two other nen were passengers in the back seat.



M ozi nski then escorted the driver to the patrol car to
issue a citation. Pursuant to Mozinski's questioning, the
driver identified hinself as "Robert Moore," gave M ozinsk
several different birth dates, and was unsure of his address.
During this questioning, Mozinski noticed that the three
remai ni ng occupants of the car "kept turning around and | ooki ng
back at [him, appearing very nervous." After |learning through a
tel etype conputer check that no driver's |license existed for a
"Robert Moore," Mozinski wal ked back to the Pontiac and asked
Cope--as the car's | essee--why he was allow ng the driver to
drive without a |license. Partially opening the car door, Cope
showed M ozinski his | ease agreenent and identified the driver as
Tyrone McDaniel, the brother of Purvis MDaniel, one of the rear
passengers.?

Cope then opened the door conpletely and turned sideways,
pl acing his feet on the ground outside the car. At this tine
M ozi nski observed the handl e of a Luger pistol? protruding from
a plastic box on the right front floorboard, where Cope's feet
had just been. Mozinski then ordered the three nen out of the
car, told themthat he had seen a gun in the car, inforned them
that they were all under arrest, and radi oed for backup support.

The three nen admtted that there was a gun in the car but that

! The other rear passenger was |ater identified as Ronal d
Keith Irving.

2 Mozinski testified at trial that he had initially thought
this weapon to be a nachi ne gun.



"nothing el se" was there. Mozinski also testified that Cope
told himto look in the car all he wanted.

When two backup officers arrived, Mozinski renoved the
pistol fromthe floorboard and told the backup officers that Cope
and the two rear passengers should be frisked and handcuffed.

M ozinski also told the other officers that they had Cope's
perm ssion to search the vehicle and arrested Tyrone MDani el
who had remained in the patrol car.

In viewing the Pontiac fromthe outside, one of the backup
of ficers observed in plain view a baggie containing a white
subst ance, which protruded from behind the right front passenger
seat. As the officer was preparing to retrieve the baggie and
anot her officer was preparing to frisk Cope, Cope stated that he
"had sone nore," renoved two other baggies fromthe front of his
pants, and handed themto the officer.® Cope also told the
officers that a set of digital scales was in the trunk, which the
officers then seized. A search of the car also reveal ed a | oaded
magazi ne for the Luger pistol, which contained twelve |live
shells, found underneath the front passenger seat.

On August 13, 1992, Cope and the three other nen in the car
were indicted for possession with intent to distribute a
control | ed substance, conspiracy to conmt the sanme, and use or
carrying a firearmduring and in relation to a drug-trafficking

crinme. Al defendants entered pleas of not guilty. Before

3 Cope stipulated at trial that the substance in all of the
baggi es was "crack" cocai ne.



trial, Cope and his co-defendants filed a joint notion to
suppress the evidence obtained during the search of the Ponti ac,
all eging that such evidence was inadm ssible because it had been
sei zed during a search which had been conducted w t hout warrant
or probabl e cause and pursuant to an illegal arrest. After an
evidentiary hearing, the district court granted the notion with
respect to the scales, concluding that the officers had no
reasonabl e basis to search the trunk and that that search had
taken pl ace before the defendants had been advised of their

M randa rights. However, the court denied the remai nder of the
nmotion, finding that (1) Mozinski had probable cause to stop the
car initially; (2) Mozinski's |ater actions were reasonabl e
under the circunstances; (3) the officers acted properly in

| ooking into the car for additional weapons; and (4) the baggie
of cocai ne seen protruding fromthe front passenger seat was in
plain view and thus not the result of an illegal search.

At the conclusion of the jury trial, the jury found Cope
guilty, but the other defendants not guilty, on all counts. The
court sentenced Cope to 151 nonths inprisonnent on counts one and
two, to run concurrently, and 60 nonths on count three, to run

consecutively. Cope now appeals his conviction and sentence.

1. COPE'S MOTI ON TO SUPPRESS
Cope first argues that M ozinski and the backup officers
conducted an illegal search of the Pontiac and that evidence

obtai ned fromthat search was inadm ssible as "fruit of the



poi sonous tree." Specifically, Cope alleges that (1) there was
no warrant for the search; (2) there was no probabl e cause for
the search; (3) the search was not incident to a valid and | awf ul
arrest; (4) the search was conducted pursuant to involuntary
consent because of threats by a peace officer; and (5) there were
no exigent circunstances to justify the search. Cope thus
asserts that the district court erred in not granting his notion
to suppress in its entirety.

In reviewing a district court's denial of a notion to
suppress evidence obtained as the result of an alleged ill egal
search or seizure, we review the district court's findings of

underlying fact for clear error. United States v. Kelley, 981

F.2d 1464, 1467 (5th Cir.), cert. denied, 113 S. C. 2427 (1993);

United States v. Smth, 978 F.2d 171, 176 (5th Gr. 1992), cert.

denied, 113 S. . 1620 (1993). The ultimte determ nation of
whet her the search and sei zure was reasonabl e under the Fourth

Amendnment is revi ewed de novo. United States v. Seals, 987 F.2d

1102, 1106 (5th Gr. 1993), petition for cert. filed (U S. June

18, 1993) (No. 92-9137). In nmaking such a determ nation, we
review t he evidence concerning the reasonabl eness of a
warrantl ess search and sei zure nost favorably to the party
prevailing in the district court, unless such a viewis
inconsistent with the trial court's findings or is clearly

erroneous considering the evidence as a whole. United States v.

Shabazz, 993 F. 2d 431, 434 (5th Gr. 1993). Evidence at both the

suppression hearing and at trial may be considered. See United




States v. Constock, 805 F.2d 1194, 1197 n.2 (5th Cr. 1986),

cert. denied, 481 U S. 1022 (1987); United States v. Quiroz-

Carrasco, 565 F.2d 1328, 1330 (5th Gr. 1978).

Cope first maintains that the search was illegal because it
was conducted w thout a warrant and probabl e cause did not exist
to make such a warrantl ess search constitutionally valid. W
di sagree that the search was ill egal

The Fourth Amendnent prohibits unreasonabl e searches and
seizures. A routine traffic stop and the detention of passengers
isalimted "seizure" within the neaning of the Fourth

Amrendnment . Shabazz, 993 F.2d at 434; see Berkener v. MCarty,

468 U. S. 420, 436-37 (1984). The reasonabl eness of such a
sei zure and ensuing search are to be anal yzed according to the

criteria set forth in Terry v. Onhio, 392 U S 1 (1968). See

M chigan v. Long, 463 U S. 1032, 1049-50 (1983); Shabazz, 993

F.2d at 435; Kelley, 981 F.2d at 1467. Thus, the inquiry in
whi ch we nust engage when evaluating the legality of a search and
sei zure made pursuant to a traffic stop is a dual one: (1)
whet her a police officer's action was justified at its inception
and (2) whether the search was "reasonably related in scope to
the circunmstances which justified the interference in the first
place." Terry, 392 U S. at 19-20; Shabazz, 993 F.2d at 435.

Cope concedes that the vehicle in which he was riding was
|awful |y stopped because he and the driver were not in conpliance
wth the Texas seat-belt law. Thus, he cannot argue that the

first prong of Terry has not been satisfied.



The second prong of Terry is satisfied if the search is
reasonably related in scope to the circunstances which engendered
it--that is, if "a reasonably prudent man in the circunstances
woul d be warranted in the belief that his safety or that of
others was in danger" and hence a search was necessary. Long,
463 U. S. at 1050 (quoting Terry, 392 U. S. at 27)). The district
court found that M ozinski began to becone suspicious of the
situation in which he found hinself after Tyrone MDaniel could
not provide a driver's license or identification, renenber his
address, or give Mozinski his real nane or his date of birth
The district court also found that Mozinski's suspicion was
magni fi ed by his observations that (1) the three passengers
appeared extrenely nervous when he was questioning Tyrone and (2)
the handle of a gun was in plain view on the front floorboard of
the Pontiac. Moreover, the court found that M ozinski's renoval
of the passengers fromthe car after he saw the gun, a
"preventative neasure to ensure that there were no ot her weapons
wthin [their] imrediate grasp,"” Long, 463 U S. at 1051,

i ndi cated that M ozinski believed the passengers to be a danger
to hinself and others. The district court's findings are
supported by testinony evinced at trial and are not clearly
erroneous. These findings of underlying fact and our review of
the evidence in the |ight nost favorable to the governnent
support our conclusion that the search of the Pontiac's passenger

conpartnent for weapons satisfies the requirenents of Terry's



second prong. Therefore, the search was a reasonabl e one and not
viol ative of the Fourth Amendnent.

We need not consider Cope's allegations concerning the
illegality of the search because of the | ack of Cope's voluntary
consent or exigent circunstances or because the search was the
product of an invalid arrest, for we have determ ned that the
search of the passenger conpartnent for weapons was | awful under
Terry and Long. Furthernore, when the backup officer observed
t he cocai ne baggie fromoutside the car, his search of the
passenger conpartnment was then supported by probabl e cause that

t he passenger conpartnent contained illegal drugs. See United

States v. Ross, 456 U. S. 798, 824-25 (1982); Seals, 987 F.2d at

1107. Mbreover, contraband properly seized may be admtted into

evi dence agai nst the person fromwhomit was taken. See United

States v. Merritt, 882 F.2d 916, 921 (5th Gr. 1989), cert.

denied, 496 U. S. 907 (1990); United States v. Moore, 786 F.2d

1308, 1316 (5th Gr. 1986). The district court, therefore, did

not err by denying Cope's notion to suppress inits entirety.

[11. JURY | NSTRUCTI ON AND SUFFI CI ENCY OF THE EVI DENCE
Cope also argues that it was plain error for the jury not to
have been properly instructed concerning "the Texas Handgun Law
and the Statutory Traveler's Exenption to such handgun |aw." He
further argues that because of this "traveling" exenption, the
evi dence was insufficient to support his conviction for using or

carrying a firearmduring and in relation to a drug trafficking



crime under 18 U.S.C. 8 924(c)(1). W address each of these
issues in turn

A. Jury Instruction

We adhere to the general rule that "the failure of the
district court to afford an instruction to the jury cannot be
conpl ai ned of on appeal in the absence of request or objection by

counsel in the trial court."” United States v. Jones, 673 F. 2d

115, 118 (5th Gr.), cert. denied, 459 U S. 863 (1982);

(7]

ee

United States v. Barnett, 945 F. 2d 1296, 1300 (5th Cr. 1991)
(quoting Jones), cert. denied, 112 S. . 1487 (1992). However,

Federal Rule of Crimnal Procedure 52(b) allows this court to
review and correct "plain errors or defects affecting substanti al
ri ghts" even though the error or defect was not "brought to the
attention of the [trial] court.” See FED. R CRM P. 52(Db).
"*Plain error' is error which, when exam ned in the context of
the entire case, is so obvious and substantial that failure to
notice and correct it would affect the fairness and integrity or

public reputation of judicial proceedings.” United States v.

Lopez, 923 F.2d 47, 50 (5th Gr.), cert. denied, 111 S. C. 2032

(1991). The failure of the district court to give a jury
instruction in the absence of trial counsel's request for it "my
anopunt to plain error only in egregious instances." Jones, 673
F.2d at 119.

Cope failed to oppose the jury instruction provided by the
district court. W thus examne the court's jury instruction in

the context of the entire case for plain error.

10



The district court's instruction charged the jury as
fol | ows:

Before you find the Defendants guilty of a violation of

: Section 924(c)(1), you nust be convinced that the
Gover nnent has proved each of the foll ow ng beyond a
reasonabl e doubt: First, that the Defendants comm tted
: a drug trafficking crine; Second, that the Defendants

knomnngly used or carried the firearm. . . in relation to

the comm ssion of said drug trafficking crinme. The

Governnment is not required to prove that the Defendants

actually fired the weapon or brandished it at soneone in

order to prove "use" as that termis used in this

instruction. However, you must be convinced beyond a

reasonabl e doubt that the firearmplayed a role in or

facilitated the comm ssion of a drug offense. In other

words, you must find that the firearmwas an integral part

of the drug of fense charged.
Not only did the court's instruction track the elenents of the
federal offense wth which Cope was charged, but it also
adequately infornmed the jury of an avail abl e defensive theory:
that the use of the weapon in question was not connected to the
comm ssion of a drug-trafficking offense, e.g., that Cope was
merely "traveling”" with the Luger pistol. Hence, even assum ng
arguendo that the jury could have benefitted froma specific
instruction regarding the Texas "traveling" exception, the
failure to give such an instruction was not plain error. Cope's
conviction under 8 924(c)(1), therefore, cannot be reversed based
on Cope's allegation concerning the district court's failure to
instruct the jury properly.

B. Sufficiency of the Evidence

To determ ne whether the evidence supports a conviction,
this Court will generally review whether the "evidence adduced at

trial could support any rational determ nation of guilt beyond a

11



reasonabl e doubt." United States v. Powell, 469 U S. 57, 67

(1984); see United States v. Salazar, 958 F.2d 1285, 1290-91 (5th

Cr.), cert. denied, 113 S. C. 185 (1992). In determning

whet her the governnent has net its burden, this Court will weigh
all reasonable inferences derived fromthe evidence in a |ight

nost favorable to the verdict. United States v. Lechuga, 888

F.2d 1472, 1476 (5th Cr. 1989).

To support a conviction under 8§ 924(c)(1), the evidence nust
"show that the firearmwas available to provide protection to the
defendant in connection with his engagenent in drug trafficking;
a showi ng that the weapon was used, handl ed or brandished in an

affirmative manner is not required." United States v. Mlinar-

Apodaca, 889 F.2d 1417, 1424 (5th Gr. 1989); see United States

v. Raborn, 872 F.2d 589, 595 (5th Gr. 1989); United States v.

Robi nson, 857 F.2d 1006, 1009 (5th G r. 1988). Although the
weapon nust be an "integral part" of the drug-trafficking
offense, it is sufficient to show that the weapon "facilitated,

or could have facilitated," the offense. United States v.

Capot e- Capote, 946 F.2d 1100, 1104 (5th Cr. 1991), cert. denied,

112 S. C. 2278 (1992). Moreover, a |loaded clip or magazi ne
| ocated near the weapon is sufficient to show that the weapon
could have facilitated the drug-trafficking offense. See id.

Cope relies on our decision in United States v. Prieto-

Tejas, 779 F.2d 1098 (5th Cir. 1986), to sustain his contention
that the evidence was insufficient to support his conviction

under 8§ 924(c)(1). 1In Prieto-Tejas, the defendant clainmed that

12



because he was "traveling" while in possession of a firearm the
statutory exenption under Texas | aw was applicable and therefore
the evidence at trial was insufficient to sustain his conviction
under 8§ 924(c)(1). 779 F.2d at 1103-05. W agreed, determ ning
that the jury could not have found the defendant guilty of
carrying a firearmunlawful ly under 8§ 924(c) (1) because the
governnent had failed to offer any evidence that the defendant
was not a "traveler” within the nmeaning of the statutory
exenption. 1d. at 1105.

Copes's reliance on Prieto-Tejas, however, is m splaced.

That case was deci ded under 8 924(c)(1) when the statute required
proof that the firearmwas being carried "unlawfully." See id.
The statute has since been anended, as Cope concedes, to omt the
requi renent that the firearmbe carried "unlawfully" in
connection with a drug-trafficking offense. See 18 U S.C. §
924(c)(1). Thus, the governnment need prove only that (1) the
firearmwas knowi ngly used or carried and (2) the firearm
"facilitated, or could have facilitated," the conm ssion of the
underlying offense--in this case, drug trafficking. Furthernore,
the fact "[t]hat carrying the [firearm itself was |egal under
state law is of no nonment to the federal offense.” Raborn, 872
F.2d at 595. Wth the foregoing discussion in mnd, we now
detail sone of the evidence which Cope's jury considered before
we det erm ne whether such evidence was sufficient to support

Cope' s convi cti on.

13



Evi dence of Drug-trafficking

The parties stipulated at trial that the substance found in
the Pontiac and on Cope's person was "crack" cocaine. Testinony
by M ozinski and the backup officers provided details of the
traffic stop and the events that led up to the seizure of the
cocai ne fromthe Pontiac, including indications that the
passengers were nervous when they repeatedly turned around to
| ook at Mozinski in his patrol car and were "fidgeting."
Additionally, testinony detail ed Cope's voluntary surrender of
two bags of "crack" cocaine--one blue "Crown Royal" bag and one
| arge, clear, plastic bag--that were concealed in his shorts and
totall ed about five ounces. Two pager-beepers--one found in
Tyrone McDaniel's possession, the other in Cope's--were also
admtted into evidence.

Furthernore, Mark WIson, a federal narcotics agent,
testified that he interviewed the four defendants, including
Cope, after advising themof their rights. During that
interview, according to Wlson's testinony, Cope (1) indicated
that he had just been to Dallas but that he did not know exactly
where in Dallas he had been; (2) stated that he had taken $1000
with himto Dallas and had spent $800 for a one-ounce baggi e of
"crack" cocaine; (3) admtted that he owned the "crack" cocai ne
contained in the Crown Royal bag (one ounce); (4) maintained that
he did not know who owned the ot her bag which he had voluntarily
surrendered, but that it had been given to himby one of his

conpani ons- - al t hough he could not recall which one; (5) contended

14



that he did not know to whom the Luger pistol belonged; and (6)
stated that he was unenployed and [iving with his nother.

Wl son also testified that the quantity of "crack" cocaine
sei zed pursuant to the traffic stop--about 230 grans--was the
second | argest he had seen during his course of work, exceeded
anounts normally retained for personal use, and had a street
val ue of between $18, 000 and $20,000. Additionally, WIson
testified that, in his experience as a federal narcotics agent,
"unenpl oyed individuals with pagers are typically selling drugs."
Wl son testified further that because nere users needed to
purchase cocai ne very often, they tended not to have enough noney
to buy the quantities involved in the instant case.

Evi dence that a Firearmwas an Integral Part of Drug-trafficking

Cope concedes that the Luger pistol was |ocated in the
passenger conpartnent of the Pontiac where sone of the "crack"
cocai ne was found. Thus, the neans of "carrying" this weapon for

8§ 924(c)(1l) purposes was the vehicle itself. See United States

v. Pineda-Ortuno, 952 F.2d 98, 104 (5th Cr.), cert. denied, 112

S. . 1990 (1992). Although Mozinski testified that the pistol
was unl oaded, he also testified that a | oaded magazi ne was found
under the front passenger's seat, about six inches fromthe

unl oaded pistol. This evidence was sufficient for a reasonabl e
juror to have found that the pistol "facilitated, or could have

facilitated" the drug-trafficking. See Capote-Capote, 946 F. 2d

at 1104.

15



Concl usi ons
Qur review of the evidence in this case, weighing al
reasonabl e i nferences derived fromthat evidence in a |light nost
favorable to the verdict, belies Cope's contention that the
evi dence woul d not support any rational determ nation of guilt by
the jury. W thus conclude that Cope's conviction under 8§
924(c) (1) cannot be overturned on sufficiency-of-the-evidence

grounds.

| V. CONSPI RACY CONVI CTI ON
Finally, Cope contends that his conspiracy conviction cannot
stand because his co-defendants were all acquitted of that charge
and the indictnent alleged no other co-conspirators, known or
unknown.
The acquittal of co-defendants will not bar Cope's

convi ction under existing law. This court, in United States v.

Zuni ga- Sal i nas, 952 F.2d 876, 878 (5th Gr. 1992) (en banc),

determ ned that "an inconsistent verdict should no | onger be a
bar to conviction where all other coconspirators are acquitted.™
W reasoned that the inconsistency of a verdict m ght have been
the result of other variables not related to the co-defendants
guilt, such as lenity towards them |d. at 877-78. W also
recogni zed that, because of the independent availability of a
sufficiency-of-the-evidence review, a verdict in a conspiracy
case should not be subject to review for inconsistency. 1d. at

878.
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Cope argues, however, that the facts in Zuniga-Salinas are

di stingui shable fromthe instant case because the indictnent in

Zuni ga- Sal i nas charged that the defendant not only conspired with

a naned individual, who was acquitted, but also wth "persons
unknown." His argunent seens to suggest that once ot her naned
def endants are acquitted, the evidence nust point to other
possi bl e co-conspirators, or at |east other "persons unknown," to
support a conviction.

Al t hough Cope characterizes the distinction between Zuni ga-

Salinas and the instant case as "very significant," he fails to

i ndi cate how Zuni ga-Salinas would require a different result in

hi s case. Furt hernore, he has m sconstrued Zuni ga-Salinas, in

which, as in the instant case, there was no evidence that the
def endant conspired with "persons unknown." See id. at 878-79 &
n.3. This Court held that as long as there was sufficient

evi dence that a defendant conspired with the naned acquitted co-
def endants, the defendant should not be acquitted on account of

t he inconsistent verdicts. See id. at 878. Thus, that the
indictnment in Cope's case failed to indicate "persons unknown"

does not change the result under Zuniga-Salinas. Cope's argunent

that his conviction should be vacated because his co-defendants

were acquitted is thus without nerit.

V.
For the foregoing reasons, we AFFIRM the district court's

j udgnent of conviction and sentence.
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