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(July 14, 1994)
Bef ore JONES and DeMOSS, Circuit Judges and COBB,! District Judge.
COBB, District Judge:?
A jury convicted Barbara Jean Henderson of one count each
of conspiracy (18 U.S.C. 8§ 371), bank fraud (18 U S. C. § 1344),
mail fraud (18 U S.C. 8 1341), making a false statenent to a
federally insured bank (18 U.S.C. § 1014), and harboring a person

for whomit is known an arrest warrant has been issued (18 U S. C

. District Judge of the Eastern District of Texas,
sitting by designation.

2 Local Rule 47.5 provides: "The publication of
opi ni ons that have no precedential value and nerely decide
particul ar cases on the basis of well-settled principles of |aw
i nposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



§ 1071).° Finding no reversible error, the Court affirns.

Henderson brings two broad points of error. First, she
argues that the indictnent is nmultiplicitous. Second, she asserts
there is insufficient evidence to support her convictions. Neither
has nerit.

The Multiplicity Chall enge.

Henderson maintains that certain charges in the
indictment are nultiplicitous. She argues that a charge of bank
fraud precludes the United States from independently charging
addi tional counts of conspiracy and nmail fraud predicated on acts
taken in furtherence of the bank fraud schene. W disagree.

An indictnment that charges a single offense in nore than
one count is nmultiplicitous. United States v. Hord, 6 F.3d 276,
280 (5th Cr. 1993). A multiplicitous indictnent creates the
danger that a defendant will receive nore than one sentence for a
single offense. Hord, 6 F.3d at 280. When a single act violates
two statutes, we nust determ ne whet her Congress intended nmultiple
puni shnents for the sane act. United States v. Berry, 977 F.2d
915, 919 (5th Cir. 1992). Congress intends nultiple punishnments
when each statute requires proof of a fact which the other does
not. Blockburger v. United States, 284 U S. 299, 304 (1932).

The present indictnent is not multiplicitous. First, it
is well settled that one may be convicted both of conspiracy and

underlying offenses. See, e.g., United States v. Duvall, 846 F.2d

3Hender son was al so charged under 18 U.S.C. § 2 for aiding
and abetting. That section inposes principal liability on aiders
and abettors.



966, 976 (5th Gr. 1988). This is so because a conviction for
conspiracy requires proof of an agreenent and an overt act in
furtherence of the conspiracy while a conviction for the underlying
of fense requi res proof of each el enent of that offense. Simlarly,
wth respect to bank and mail fraud, the texts of the statutes
requi re proof of different el enents. A conviction for bank fraud
under 8§ 1344 requires proof that the defendant executed a schene to
defraud a naned financial institution--the mail fraud statute, 8
1341, is not limted to such institutions. Likewse, mail fraud
requi res proof of a mailing, and bank fraud does not. Therefore,
under Bl ockburger and its progeny, Henderson may be charged with
and convicted for conspiracy, bank fraud, and mail fraud w thout
of fendi ng t he Doubl e Jeopardy cl ause.

Hender son erroneously relies on United States v. Lenons,
941 F.2d 309 (5th Gr. 1991) and United States v. Heath, 970 F.2d
1397 (5th Cir. 1992), cert. denied, 113 S.Ct. 1643 (1993). She
argues that these cases hold that when a defendant is charged with
bank fraud, she may not be charged with any other acts taken in
furtherance of executing the schene to defraud. Hender son
m sinterprets our holdings. Lenons and Heath nerely hold that a
def endant nmay be charged with bank fraud only once per execution of
a schene to defraud. These cases have no application to the
present situation--where a single act violates tw different
statutes. Consequently, they do not control, and we therefore hold

the indictnment is not nultiplicitous.



The Sufficiency Chall enge.

Henderson also asserts the evidence 1is legally
insufficient to sustain her convictions. Although the defendant
moved for a judgnent of acquittal at the close of the governnent's
case, she failed to renew the notion at the cl ose of the evidence.
Consequent |y, she has wai ved the district court's earlier denial of
the notion. United States v. Daniel, 957 F.2d 162, 164 (5th Gr.
1992) . Moreover, this Court's review is limted to determning
whet her there was a manifest mscarriage of justice, in other
wor ds, whether the record is devoid of evidence pointing to guilt.
| d.

After a studied review of the record, we are convinced
that sufficient evidence exists to sustain the convictions.* As a
result, we overrule Henderson's evidentiary attack.

Fi nding no reversible error, Henderson's convictions are
in all respects

AFFI RVED.

4 Al t hough Henderson chal | enges her conviction for making
a false statenent as an attack on the sufficiency of the
evi dence, the argunent seens to assert that 8§ 1014 does not
prohi bit making a false statenent in an application for a
checki ng account for purposes of influencing the bank's action
thereon. W need not decide this issue today, however, because
Henderson's sentences for this count and bank fraud are to be
served concurrently. W hold sufficient evidence exists to
support the conviction for bank fraud and need not decide the
scope of 8§ 1014. For the sanme reasons, we need not determ ne
whet her the district court erroneously charged the jury with
respect to 8 1014.



