UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4290

OSCAR CORDAZ,
Pl ai ntiff-Appellant,
VERSUS
JAVES A. LYNAUGH, Director, Texas
Departnent of Crim nal Justice,
Institutional D vision, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(9:92-CV-161)

(April 15, 1994)

Bef ore W SDOM and BARKSDALE, Circuit Judges, and HARMON, ! District
Judge.

BARKSDALE, Circuit Judge:?

Gscar Ordaz, in forma pauperis and pro se, appeals the
dism ssal, wunder 28 US. C. 8 1915(d), of his civil rights
conpl ai nt. Hs multiple clains are wholly lacking in nerit or

frivolous, or both; and we therefore AFFIRM 3

. District Judge for the Southern District of Texas, sitting
by desi gnati on.

2 Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.

3 All other issues are deened abandoned on appeal for failure
to raise them See Beasley v. McCotter, 798 F.2d 116, 118 (5th



| .

Ordaz filed a civil rights action under 42 U S. C. § 1983
alleging violation of various constitutional rights. After a
Spears hearing, the magi strate judge recommended that the action be
di sm ssed as frivol ous pursuant to § 1915(d). Ordaz objected; but,
based on a de novo determ nation, the district court adopted the
recomendati on and di sm ssed the action as frivol ous.

1.
A district court may dismss an | FP conplaint as frivolous if
it lacks an arguable basis in fact or inlaw. Denton v. Hernandez,
_us 112 s, . 1728, 1733 (1992). Such a dismssal is
reviewed only for abuse of discretion. |Id., 112 S. C. at 1734.
A

Ordaz contends first that defendants Ransey, Cooper, Martin,
Tri bble, Lynaugh and Scott retaliated against him for filing
grievances, by limting himto filing no nore than three per week.*
According to Ordaz, this limtation violated prison rules which
provided that an "Inmate Shall Not Be Subject to Retaliation,
Reprisals, Harassnment, or Disciplined for the Good Faith Use of or
Good Faith Participating in the Gievance Procedure.™

A "state can <create a protected Iliberty interest by

establishing sufficiently mandatory discretion-limting standards

Cr. 1986), cert. denied, 479 U. S. 1039 (1987).

4 The restriction, a copy of which is included in the record,
actually limted the prison's obligations to respond to no nore
than three grievances each week; Ordaz could continue to file as
many grievances as he wanted and the prison would review them
but only respond to three.



or criteria to guide state decision nakers." Jackson v. Cain, 864
F.2d 1235, 1250 (5th GCr. 1989). Therefore, even if Ordaz had a

liberty interest in his use of the prison grievance procedures

(which we do not decide), prison officials were still allowed to
exercise discretion to |limt the non-good faith use of the
grievance system without inpermssible intrusion on that |iberty
i nterest.

In light of the nature of the restrictions placed on him
Ordaz's bare allegations do not give rise to an inference of a
retaliatory notivation by the defendants, but rather reflects the
inplementation of a legitimate prison policy ainmed at holding
frivolous and vexatious grievance filings by inmates to a
manageabl e, realistic nunber. The district court therefore did not
abuse its discretion in dismssing this claim

B.

Ordaz next argues that defendants Ransey, Scott, Cooper, and
Martin gave arbitrary responses to his grievances w thout properly
investigating the conplaints. Odaz essentially asserts that he
| ost the grievances in the first instance, and then | ost again on
appeal because of these defendants' failure to conduct an adequate
i nvestigation.?® Significantly, Odaz does not identify any
particul ar grievances or any particular proof that he offered

except to assert that he presented sone w tnesses.

5 Ordaz apparently believes there was i nadequate investigation
of the grievances because he received the sane response to ten of
t hem



"In review ng prison adm nistrative actions in section 1983
actions, the court nust uphold the adm nistrative decision unless
it was arbitrary and capricious.”" Stewart v. Thigpen, 730 F.2d
1002, 1005 (5th Gr. 1984) (citation omtted). W consider "only
whet her the decision is supported by sone facts or any evi dence at
all." 1d. at 1006 (internal quotations omtted).

Ordaz, however, alleged neither the nature of his grievances
nor the evidence that he presented in either the Spears hearing or
his conpl ai nt . Wt hout such information, there is no basis for
finding that the admnistrative decision was arbitrary or
capricious. Odaz's claim therefore, does not have an arguable
basis in fact or in law, and the district court did not abuse its
discretion in dismssing this claim

C.

Ordaz contends also that, under Wl ff v. MDonnell, 418 U. S
539 (1974), his due process rights were violated when he was not
given sufficient notice of a disciplinary hearing. Followng this
hearing, he was found guilty of two conplaints; and his use of the
comm ssary was restricted for two 30-day periods. WIff, however,
does not determne the procedural requirenents for disciplinary
action such as restriction of conm ssary privileges. See Cooper v.
Sheriff, Lubbock County, Texas, 929 F.2d 1078, 1083 (5th G r. 1991)
(l ess procedural safeguards are required where sanctions are not
severe). | nstead, under Hewitt v. Helns, 459 U S. 460 (1983),

Ordaz was only entitled to (1) sone notice of the charges agai nst



him and (2) an opportunity to present his views to the prison
official determning the disciplinary action.

Ordaz was clearly given notice that charges had been filed
agai nst him and was gi ven the opportunity to attend the hearing to
present his views, as required by Hewitt.® He cannot create a
constitutional violation by refusing to take advantage of these
opportunities. Therefore, even if we were to assune arguendo that
Ordaz possessed a liberty interest created by prison rules and
regul ati ons, we woul d concl ude that he was afforded the procedural
due process to which he was entitled under the circunstances.
Accordingly, the district court did not abuse its discretion in
dism ssing this claim

D.

Ordaz maintains that he was deni ed access to the courts when,
on two occasions, Norsworth refused his request for |aw books for
two days, and thereafter allegedly retaliated against Ordaz for

filing a grievance for failing to deliver the | aw books.’

6 Ordaz acknow edged at the Spears hearing that he received 18
hours' notice that the two hearings would be held on the
follow ng afternoon, and that he refused to sign the notice
because it was not tinmely given in accordance with prison
regul ati ons, which required 24 hours notice. These allegations
do not in any way indicate that Ordaz was precluded from
attending the hearing, or that the alleged notice deficiency
prejudi ced himin any way.

! On appeal, Ordaz seens to attenpt to contend that Norsworth
retaliated agai nst himbecause he filed a grievance. This was
not raised before the district court, and we will not address

i ssues raised for the first time on appeal. Beck v. Lynaugh, 842
F.2d 759, 762 (5th Cr. 1988).



"A deni al -of -access-to-the-courts claimis not valid if a
litigant's position is not prejudiced by the alleged violation."
Hent horn v. Swenson, 955 F.2d 351, 354 (5th Cr. 1992). Odaz did
not allege specifically either in his conplaint or at the Spears
hearing that his legal position in any of his cases was prejudi ced
as aresult of the two-day delay. Therefore, there is no arguable
basis in law or fact for a denial -of-access-to-the-courts claim?

E

Ordaz asserts further that he was wongfully deni ed recreation
on one occasion by English, in violation of prison rules which
allow recreation at |east once in every seven days to prisoners
pl aced on cell restrictions.

In Ruiz v. Estelle, 679 F.2d 1115, 1152 (5th Gr. 1982),
opi ni on anended in part, vacated in part, 688 F.2d 266 (5th Cr.
1982), we hel d that although "deprivation of exercise is not per se
cruel and wunusual punishnment, in particular circunstances a
deprivation may constitute an inpairnent of health forbidden under
the eighth anmendnent."” (Internal quotations omtted.) O daz does
not allege that he was denied the right to exercise for any
ext ended period of tine thereby endangering his health, but nerely

that he m ssed one recreation period. At the Spears hearing, he

8 Ordaz al so asserts that he was denied access to the courts
by the library supervisor, Flasowski, because he is responsible
for having his subordinates conply with the i nmates' requests for
books. Supervisors cannot be held liable under 8 1983 under a
theory of respondeat superior. WIlians v. Luna, 909 F.2d 121,
123 (5th Cr. 1990). In the absence of any all egations against
the library supervisor, this claimis frivolous; and the district
court did not abuse its discretion in dismssing it.

-6 -



testified that the only injury he suffered as a result of the
inability to recreate was enotional distress and humliation, which
certainly does not rise to the |level of health inpairnment. These
all egations, therefore, do not state a constitutional violation
resulting fromthe denial of recreation.?®

F.

Ordaz continues, asserting that another defendant, Stewart,
refused to allow Ordaz recreation wthout justification, in
violation of the Eighth Amendnent, and also in retaliation for
Ordaz's threat to file a grievance against Stewart. Odaz all eges
that he conplained to Stewart about not being released for
recreation until a half hour after the other i nmates were rel eased,
and that Stewart told him that "[lI]ife[']s a Bitch in the
Penetentiary [sic]". Odaz alleged that after he told Stewart that
he (Ordaz) was filing a grievance against him Stewart responded
that Ordaz was not going to recreation at all, so that he would
have sonething else to report to the warden. Odaz all eges that
Stewart cursed at him when he indicated that he would use the
incident in his grievance.?°

In Gbbs v. King, 779 F.2d 1040 (5th Gr. 1986), a prisoner

alleged that a prison guard had retaliated against him for

o Ordaz also argued in his objections to the nagistrate
judge's findings that English violated the requirenents of the
Rui z plan and prison rules governing adm nistrative segregation.
A Ruiz violation standi ng al one, however, does not constitute a
constitutional violation. Beck, 842 F.2d at 762.

10 Because Ordaz does not assert that this isolated denial of
recreation endangered his health, he has not presented an Eighth
Amendnent vi ol ati on. Rui z, 679 F.2d 1152.
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conpl ai ni ng about the guard's conduct. W rejected that claimand
held that "a single incident, involving a mnor sanction" is not
sufficient to prove harassnent. 1d. at 1046. A review of Ordaz's
al l egations denonstrates conclusively that he has alleged only a
single incident, and, further, that the consequences of that single
incident were de mnims -- the loss of recreation for one day.
Significantly, he alleges only that he was not allowed to recreate
at one particular tine; he does not allege that he was prohibited
fromrecreating at any other tine, or that he suffered any other
effects of the alleged retaliation. Under these circunstances, his
all egations do not constitute a constitutional violation; and the
district court did not abuse its discretion in dismssing this
claim?t
G

Ordaz contends that prison rules were violated when his radio
and headphones were confiscated, and that he was not given a
receipt for themby the property officer. He also asserts that he
was not given the option of having the property sent hone,
destroyed, or donated, all in a denial of due process and prison
rul es.

Whet her intentional or negligent, an unauthorized deprivation

of property by a state official "does not constitute a violation of

1 In ACLU of Maryland v. Wcom co County, 999 F.2d 780 (4th
Cr. 1993), the court reached a simlar conclusion, holding that
"these § 1983 plaintiffs suffered no nore than a de mnims

i nconveni ence and that, on the facts of this case, such

i nconveni ence does not constitute cognizable retaliation under
the First Amendnent."” 999 F.2d at 786 n. 6.
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the procedural requirenents of the Due Process C ause of the
Fourteent h Amendnent i f a neani ngful postdeprivation renedy for the
|loss is available." Hudson v. Palner, 468 U S. 517, 533 (1984).
Because the state courts provide Ordaz with a post-deprivation
remedy, he has failed to present a constitutional violation. Lews
v. Wods, 848 F.2d 649, 652 (5th Gr. 1988). There being no |egal
or factual basis for the claim it was not dism ssed erroneously.
H

Finally, Ordaz maintains that the wardens, Martin and Cooper,
are |iable because they denied his grievances, and thereby failed
to correct the wongs of their subordinates, in violation of prison
rules and Ordaz' s constitutional rights. Inlike manner, he argues
that Janmes Lynaugh, then the director of the Texas Correctiona
system is |liable because he was responsible for enforcing all
prison policies and regul ati ons.

Significantly, these clains are based solely on these
def endants' supervisory responsibility, not on any act that they
t ook personally. As set forth above, however, Odaz has not
al | eged any clains of constitutional violations that have any basis
in fact or inlaw. In the absence of such clains, there can be no
supervisory liability.

L1,
For the foregoing reasons, the judgnent is

AFFI RVED.



