IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4286
Conf er ence Cal endar

DONALD GENE HENTHORN,
Pl ai ntiff-Appellant,
vVer sus
J. D. SWNSON ET AL.,
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 5:89-CV-79
(Decenber 15, 1993)
Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *

Donal d Gene Henthorn filed a Bivens conplaint alleging that
the defendants pillaged, tanpered wth, read, and confiscated his
pro se legal papers. The district court dism ssed his conplaint
with prejudice and denied his notion to recuse the nagistrate
j udge.

Hent horn argues that the defendants' notion to dismss, or
alternatively notion for summary judgnent, filed on October 1,

1992, was untinely. The magistrate judge's August 28, 1992,

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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order required the defendants to file a response to Henthorn's
conplaint within 30 days of receipt of the order. The defendants
were permtted to add three days to the prescribed period because
the order was nailed to them See Fed. R Cv. P. 6(e). The
def endants response was due on Qctober 2, 1992, and it was tinely
filed on October 1, 1992.

Hent horn al so argues that the nagi strate judge shoul d have
been renoved from his case because he was personal ly biased
agai nst Henthorn. This Court reviews the denial of a notion for

recusal for an abuse of discretion. United States v. MVR Corp.

954 F.2d 1040, 1044 (5th Cr. 1992) (28 U.S.C. 8§ 144); United
States v. Harrelson, 754 F.2d 1153, 1165 (5th Cr.), cert.

deni ed, 474 U.S. 908 (1985) (28 U S.C. § 455).
To nove for recusal under 8 144 the novant nust attach an
affidavit stating wth particularity the facts denonstrating the

personal bias or prejudice of the judge. United States v.

Schoenhoff, 919 F. 2d 936, 939 (5th Gr. 1990); 28 U S.C. § 144.
Hent horn did not submt an affidavit to the district court or
this Court.

Di squalification under 8§ 455 is appropriate if a "reasonable
man, if he were to know all the circunstances, would harbor
doubts about the [nmagistrate] judge's inpartiality." Levitt v.
University of Texas at El Paso, 847 F.2d 221, 226 (5th Cr.),

cert. denied, 488 U S. 984 (1988) (citations omtted). GCenerally

the alleged bias nust arise from extrajudicial sources, although
recusal may be required where pervasive bias or prejudice

mani fests itself only through judicial conduct. MV Corp., 954
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F.2d at 1045. Henthorn nade a series of unsubstanti ated
allegations in the district court and this Court to denonstrate
the magi strate judge's bias. However, adverse rulings wthout
nmore are insufficient to support a recusal notion. See In re

Corrugated Container Antitrust Litigation, 752 F.2d 137, 145 (5th

Cr.), cert. denied, 473 U S. 911 (1985). The district court did

not abuse its discretion by denying the notion.
To state a cogni zabl e deni al - of -access-to-the-courts claim
Hent horn nust establish that his position was prejudiced by the

al l eged deprivation. Richardson v. MDonnell, 841 F.2d 120, 122

(5th Gr. 1988). Al though Henthorn alleged that the defendants
stole two docunents, he was able to replace these docunents and
use themin his pending litigation. He has not stated a

cogni zabl e deni al -of -access-to-the-courts claim See Mann v.

Smth, 796 F.2d 79, 84 n.5 (5th Gr. 1986).

To the extent Henthorn argues that the defendants pill aged
through his legal papers in retaliation for his use of the prison
grievance systemand the federal courts, he has provided no facts
to support his allegations. Conclusional allegations are

insufficient to state a cogni zable Bivens claim See Mody V.

Baker, 857 F.2d 256, 258 (5th Cir.), cert. denied, 488 U S. 985

(1988) .
AFFI RVED.



