IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4254

Summary Cal endar

SAM HOUSTON SI MVIONS,
Peti ti oner- Appel | ant,
ver sus
JAMES A. COLLINS, Director,
Texas Departnment of Crim nal
Justice, Institutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(9:92-CV126)

(March 23, 1994)
Before KING DUHE and BARKSDALE, Circuit Judges.
PER CURI AM *

Sam Houston Sinmons, a Texas state prisoner, brought a
petition for habeas relief in federal district court conplaining
t hat he had received ineffective assistance of counsel. The
district court denied relief and granted a certificate of

probabl e cause to appeal to this court.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| . BACKGROUND

In 1983, Sam Houston Simmons pleaded guilty in Texas state
court to the offense of aggravated robbery. He was sentenced to
confinenent in the Texas Departnent of Corrections (TDC) for a
termof twenty-five years.

Wil e Si mmons was serving his sentence, a Texas grand jury
returned an indictnment charging himw th the felony offense of
aggravated assault on a TDC guard by striking himwth a pen on
May 28, 1987. Simmons entered a plea of guilty to this charge on
June 9, 1988. The trial court sentenced Simons to confinenent
for five years, to be served consecutively to his sentence for
aggravat ed robbery. Simons did not directly appeal this
convi cti on.

Si mons applied for habeas relief in Texas state court. H's
application was denied by the Texas Court of Crimnal Appeals
W thout witten order on April 29, 1992. Having exhausted state
remedi es, he sought habeas relief in federal district court,
all eging that he had received ineffective assistance of counsel
and that his guilty plea to the offense of aggravated assault on
a correctional officer was thus involuntary. The state of Texas
moved for summary judgnent. The case was referred to a
magi strate judge, who recomended denial of the wit. The
district court overruled Simmons's objections to the magi strate
j udge's recommendati on, adopted the nmagistrate judge's report,

and entered judgnent denying Simmons all relief. The court also



granted Sinmmons a certificate of probable cause to appeal to this

court.

| I. STANDARD OF REVI EW
The Suprenme Court has devel oped a two-pronged test governing
the evaluation of clainms of ineffective assistance of counsel.
The cl ai mant nmust show (1) that his counsel's performance fel
bel ow an objective standard of reasonabl eness, and (2) that there
is a reasonabl e probability that the result of the proceeding
woul d have been different absent counsel's unprofessional errors.

Strickland v. Washington, 466 U. S. 668, 690, 694 (1984). This

test also applies to challenges to guilty pleas based on

i neffective assi stance of counsel. Hll v. Lockhart, 474 U.S.

52, 58 (1985). In order to satisfy the second prong of the
Strickland test, the party claimng ineffective assistance "nust
show that there is a reasonable probability that, but for
counsel's errors, he would not have pl eaded guilty and woul d have

insisted on going to trial." 1d. at 59; Nelson v. Hargett, 989

F.2d 847, 850 (5th Cir. 1993).
Petitioner is proceeding pro se and is therefore entitled to

i beral construction of his pleadings and briefs. Securities and

Exch. Commin v. AMX, Int'l, Inc., 7 F.3d 71, 75 (5th Gr. 1993).

I11. ANALYSI S
Si mons contends first that his parole eligibility has been

limted because he pleaded guilty to the charge of aggravated



assault on a correctional officer. Sinmmons contends that his
counsel, in advising himto plead guilty, told himthat his
parole eligibility would remain unaffected, and that this
erroneous advice induced himto plead guilty. The state of Texas
responds that Sinmmons is wong to believe that his eligibility
for parole has been automatically limted by his guilty plea to
aggravated assault on a correctional officer.

The 1988 judgnent of conviction and sentence agai nst Simmons
does not identify the Texas penal statute at issue, but rather
descri bes the offense as "aggravated assault on [a correctional ]
officer." This crinme was, as the district court observed and
Si mons agrees, a form of aggravated assault under the version of
the Texas Penal Code then in effect. The relevant section
provi ded:

(a) A person conmts an offense if the person commts
an assault as defined in Section 22.01 of this code and the
per son:

(2) threatens with a deadly weapon or causes bodily
injury to a peace officer or a jailer or guard enpl oyed .

by the Texas Departnent of Corrections . . . when the

person knows or has been informed the person assaulted is a

peace officer, jailer, or guard .

TEX. PeENAL CoDE ANN. 8 22.02(a)(2) (West 1989). This offense was a
thi rd-degree felony unless a deadly weapon was used, in which
case the offense was a second-degree felony. Tex. PeENAL CoDE ANN.
§ 22.02(c) (West 1989). The judgnment lists a finding that
Simons did not use a deadly weapon in his assault on the TDC

guard, and includes the notation "n/a" in the blank reserved for

"findings on enhancenent."



Si rmons contends that his conviction under section
22.02(a)(2) neans that he will be required to serve one-third of
his sentence w thout any consideration of credits for good tine.
The court bel ow concl uded, and we agree, that under Texas | aw
Simons's parole eligibility has not been affected by his section
22.02(a)(2) conviction, and thus that his counsel commtted no
unprofessional error in so informng Simons prior to SimMmons's
guilty plea.

The general rule under Texas |law currently is that a
pri soner becones eligible for parole when his tinme served plus
good conduct tinme equals the | esser of one-fourth of the maxi num
sentence i nposed or fifteen years. Tex. CooE CRRM PRoC. ANN. art.
42.19, 8§ 8(b)(5) (West Supp. 1994). Prisoners convicted of
of fenses commtted prior to Septenber 1, 1987, however, are not
governed by the current rule; such prisoners are not ordinarily
eligible for parole until they have accrued credit (including
good tine) equal to one-third of their sentences. Ex parte
Choice, 828 SSW2d 5, 8 &n.21 (Tex. Cim App. 1992).

A prisoner's eligibility for parole will be delayed, and his
good tinme credits are elimnated, if his conviction is for a
crime specified in Tex. CooeE CRM Proc. ANN. art 42.12, § 3g(a)(l)
(West Supp. 1994) or if the judgnent agai nst the prisoner
contains an affirmative finding that the prisoner used or
exhi bited a deadly weapon during a felony offense. Tex. CooeE CR'M
Proc. ANN. art. 42.18, 8 8(b)(3) (West Supp. 1994). The crine of

aggravat ed assault against a corrections officer is not one of



those listed in article 42.12, section 3g(a)(1), and the judgnent
agai nst Simmons contains a finding that no deadly weapon was used
in his assault on the TDC guard. Thus, Simons has not shown
that his guilty plea to the aggravated assault charge has

occasi oned any negative inpact on his parole eligibility under
Texas law. Assumng the truth of Simmons's factual allegations,
we agree with the court below that Simmons's counsel commtted no
unprofessional error in his |legal advice to Simmons.

Si mons al so conpl ains that his counsel incorrectly advised
hi mthat he would receive credit for the tine | apsing between his
i ndictment and his conviction for the aggravated assault charge,
al nost thirteen nonths. The record reveals, and the district
court found, however, that the state of Texas conceded t hat
Simons was entitled to this credit for pretrial confinenent, and
that Simtmmons was in fact credited with this tinme. Thus, Simmons
was not msled by his counsel's advice regarding credit for
pretrial confinenent.

Si mons al so conpl ains, apparently for the first tinme on
appeal, that a detainer was | odged against himin connection with
t he aggravated assault charge on March 17, 1988, and that he is
entitled to additional credit for the period from March 17, 1988,
to the present. W have stated repeatedly that we will not
review i ssues raised for the first tine on appeal unless they
i nvol ve purely legal questions and failure to consider them would

result in manifest injustice. United States v. Sherbak, 950 F.2d

1095, 1101 (5th Gr. 1992). This standard is not net in the



instant case. The authorities cited by Simobns do not support
his position that he is entitled to additional credit for tine
served after his sentencing for aggravated assault; nore
fundanental |y, he does not contend that he was ever told by his
counsel that he would receive such credit.

In sum Simmons has not shown that his counsel rendered
erroneous | egal advice to himin connection with his conviction
for aggravated assault. H s clainms that he received ineffective
assi stance of counsel and that his guilty plea was involuntary

for that reason nust therefore fail

' V. CONCLUSI ON
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



