UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4248
Summary Cal endar

CLANREVAJU OLAYI NKA AJAYI ,
Petitioner,
VERSUS
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order of the Immgration
and Naturalization Service
(A26 542 823)

(Novenber 3, 1993)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !

d anrewaj u A ayi nka Al ayi, pro se, chall enges the di sm ssal by
the Board of Immgration Appeals (BIA) of his appeal of an
| mm gration Judge's (1J) order that he be deported to Nigeria. W
DENY the petition for review

| .
Ajayi is a native and citizen of Nigeria. Hs wifeis also a

citizen of N geria, and he has three children, all of whom are

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



United States citizens. In 1992, the Immgration and
Nat ural i zation Service (INS) issued an Order to Show Cause and
Notice of Hearing, in which it alleged that A ayi had overstayed
his visa in violation of 8 U S.C. § 1251(a)(1)(B),? and that A ayi
had been convicted of a crine of noral turpitude within five years
after the date of his entry into the United States, thereby
violating 8 U S.C. 8 1251(a)(2)(A)(i). Thus, the INS charged that
Aj ayi was subject to deportation. Ajayi also was inforned that he
coul d seek an attorney to represent him

Aj ayi appeared at a joint deportation hearing before an IJ on
Septenber 15, 1992, and was presented with a list of |awers who
provided free or |ow cost services. The |J asked Ajayi if he
wanted tinme to try to obtain counsel, and Aj ayi responded bot h t hat
he would like time to "review the file", and that his conviction
was under appeal. The IJ continued Ajayi's hearing until Septenber
30, telling Ajayi that he should bring papers to show that his
conviction was under appeal, and that he should "deci de whether
you're going to represent yourself or get an attorney."?3

Because the facility in which the hearing was to take pl ace
was closed on Septenber 30, the hearing did not take place until
Cctober 13. Ajayi stated then that he had not obtained counsel,

and requested a continuance, claimng that he did not realize he

2 Apparently, the visa expired in June 1981.

3 The 1J also required that the INS anmend its charge agai nst
Aj ayi on the noral turpitude deportation ground, denmandi ng that the
INS include a date of conmssion for the underlying crimnal
char ge.



woul d have to attend the hearing until that norning. The |IJ denied
this request, reasoning that Ajayi already had been afforded a
month in which to secure representation.

Ajayi testified that he was deportabl e because he had remai ned
in the United States longer than permtted by his visa. On the
basis of this adm ssion, the |IJ concluded that "deportability has
been established by clear, convincing, and unequivocal evidence";
however, the 1J did not find A ayi deportable on the crimna
convi ction ground. The 1J ordered that A ayi be deported to
Ni geria, having ascertained that A ayi would wish to be sent there
i f deportation were necessary.

Aj ayi appealed to the BIA which determ ned that the appeal
was W thout nerit.

1.

Cenerally, we will "affirmthe decision of the BIAif it has
made no error in law and if reasonabl e, substantial, and probative
evi dence on the record considered as a whol e supports its factual
findings." Howard v. INS, 930 F.2d 432, 434 (5th Cr. 1991); 8
US C § 1105a(a)(4). The decision of the IJ is relevant only
insofar as its errors affect the decision of the BIA. Ogbenudi a v.
INS, 988 F.2d 595, 598 (5th Cir. 1993).

A
Aj ayi challenges the refusal of the BIA (and the 1J) to find

hi meligible for suspensi on of deportation under 8 244(a)(1) of the



| nmigration and Nationality Act (INA), 8 US.C. § 1254(a)(1).*
Section 244(a)(1) allows for the suspension of a deportation if the
deportee "has been physically present in the United States for a
continuous period of not Iless than seven years immediately
precedi ng" the date of the application for suspension and can prove
“that during all of such period he was and is a person of good
nmoral character”. 8 US C § 1254(a)(1). The INA explicitly
states that "[n]o person shall be regarded as, or found to be, a
person of good noral character who ... has been confined, as a
result of conviction, to a penal institution for an aggregate
period of one hundred eighty days or nore" during the period in
whi ch good noral character is required. 8 U S. C 8§ 1101(f) (7).

Aj ayi cannot prove the requisite "good noral character" during
the seven years preceding his application for suspension. He
admts that he was incarcerated for about 10 nonths during 1991-
1992. Now, Ajayi raises a nunber of argunents in support of his
contention that his "ten (10) nonth confinenent does not preclude
establishing 'good noral character'". For exanple, he argues that
hi s confinenent may not create "noral blanme, even though there may
be legal obligation." These argunents are irrelevant; the statute

precludes a finding of good noral character. | ndeed, once a

4 Al ayi seeks suspension under § 244(a)(2) of the INA, 8 U S.C
8§ 1254(a)(2). The governnent notes that this section would be
applicable only if A ayi had been found deportable on the basis of
his crimnal conviction; thus, the governnent addresses his claim
as if it were made under § 244(a)(1l), which is a nore |enient
section. Accordingly, and because Aj ayi proceeds pro se, we wl|l
address Ajayi's contention as if it were nmade pursuant to 8§
244(a)(1).



di spositive ground for rejecting an alien's claim of relief has
been identified, the BIA need not inquire into all facets of the
alien's character. See Nunez-Payan v. INS, 811 F.2d 264, 267 (5th
Cr. 1987) ("the Immgration Judge did not have to consider the
positive evidence of good noral character produced by [the alien]
at his hearing, because [ he] was precluded by statute from provi ng"
it).

Simlarly, A ayi challenges the refusal to grant hima waiver
under 8§ 212(h) or 8§ 212(i) of the INA, 8 U S.C 8§ 1182(h)-(i).
This contention is devoid of nerit. Such a waiver can only be
heard if presented in conjunction wth an application for
adj ustnent of status. See Matter of Balao, InterimDecision 3167,
1992 W, 195801 at 13 (BIA). Ajayi did not nmake such an
appl i cation.

B

Ajayi also asserts that his due process rights were violated
by the denial of a continuance so that he m ght obtain counsel. W
revi ew due process clains de novo. See Ogbenudia, 988 F. 2d at 598.

Ajayi's claimis wthout nerit. As discussed supra, A ayi:
(1) received notice prior to his first hearing that he could retain
counsel; (2) was told by the 1J, at the first hearing, that he
shoul d consider obtaining counsel for the next hearing (and was
provided a |ist of potential |lawers); and, (3) had not retained a
| awyer one nonth | ater at that second hearing. Ajayi's "failureto
obtain counsel is exactly that -- his failure." See id. at 599.

This court recently held in Ogbenudia that one nonth in detention



was adequate tinme in which to get a lawer for a deportation
proceeding. 1d. ("Although obtaining counsel while in detention
pendi ng a hearing may prove inconvenient, it does not rise to the
| evel of a due process violation. This is especially true
given that the 1J allowed [appellant] an entire nonth within which
to obtain counsel.")

C.

Li berally construed, Ajayi's brief raises a due process claim
regarding the 1J's admssion of an wuncertified record of
convi cti on. "The test for admssibility of evidence in a
deportation proceeding is whether the evidence is probative and
whether its use is fundanentally fair so as not to deprive the
alien of due process of law." Bustos-Torres v. INS, 898 F.2d 1053,
1055 (5th Gir. 1990).

The crux of Ajayi's conplaint appears to be that, because he
was not found deportable on the crimnal conviction ground, the
record of the conviction was irrelevant. W disagree. The record
of the conviction was probative as to whether A ayi was eligible
for a suspension of deportation; noreover, the record of the
conviction nerely confirned Ajayi's own testinony, i.e., that he
had served ten nonths in prison. Ajayi cannot, therefore,
establish prejudice. See Patel v. INS, 803 F.2d 804, 807 (5th Cr
1986) (requiring a denonstration of substantial prejudice to make
a due process attack on a deportation proceeding).

Closely related to Aayi's <contention regarding the

adm ssibility of the record of convictionis his assertion that the



| J was biased against him Based on our review of the record, we
concur with the determnation of the BIA that this contention is
wi thout nmerit.

D.

Finally, a liberal construction of Ajayi's brief reveal s that
Ajayi believes his due process rights were violated because he
received insufficient notice of the COctober 13 hearing. Even
assum ng both that A ayi was not notified of the hearing until the
nmor ni ng of COctober 13, and that such notice woul d be i nadequate, we
find that he was not substantially prejudiced. See Patel, 803 F. 2d
at 807 ("to sustain a due process challenge to a deportation
proceedi ng, an alien nmust show substantial prejudice"). First, it
woul d not have adversely affected his ability to obtain counsel;
Ajayi admtted that he had not retained a | awer, even though the
heari ng was to have taken place two weeks earlier. Second, greater
notice could not have rendered A ayi |ess deportable; by his own
adm ssi on, he had overstayed his visa.

L1l

For the foregoing reasons, the petition for review of the

order of the BIAis
DENI ED.



