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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
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Before JOLLY, JONES, and DUHE, Circuit Judges.
PER CURI AM *

Robert Tracy Berg pleaded guilty to bank robbery and was
sentenced pursuant to the Sentencing Quidelines. Berg contends
that the Sentencing Quidelines are unconstitutional because they
prohi bit individualized sentencing. He argues that due process
requi res individualized sentencing and that the guidelines

vi ol at e equal protection guarantees because they bear no rational

relationship to the enabling legislation. Berg concedes that the

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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due process issue was resolved to the contrary in United States

v. Quajardo, 950 F.2d 203, 206-07 (5th Gr. 1991). Because the

constitution does not require individualized sentences, "[t]he
sentenci ng guidelines do not violate due process.” 1d. at 206.
Berg does not el aborate on his contention that the guidelines
bear no rational relationship to the enabling |egislation.

Berg urges the Court to reconsider its holding, arguing that
i ndi vidualized sentencing is constitutionally required in capital
cases and that there is no reason to distinguish between capital
cases and non-capital cases. |In this CGrcuit, one panel cannot
overrul e another in the absence of an en banc reconsideration or

a supersedi ng decision of the Suprenme Court. Pruitt v. Levi

Strauss & Co., 932 F.2d 458, 465 (5th Cr. 1991). Moreover,

"[t]here is no question that death as a punishnment is unique in

its severity and irrevocability." Gegg v. Ceorgia, 428 U. S.

153, 187, 96 S. C. 2909, 49 L. Ed. 2d 859 (1976). To the extent
t hat sentences inposed under the guidelines do not involve the
sane degree of individualization, there is a rational reason for
treating those convicted of capital crines differently and the
disparity in treatnent does not offend due process or equal
protection principles.

AFFI RVED.



