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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

ARNOLD G THQOWVAS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(93-Cl V-239)

(Sept enber 23, 1993)

Before DAVIS, JONES and DUHE, Circuit Judges.
DAVIS, Circuit Judge:!?

Arnold G Thomas (Thomas) challenges the district court's
j udgnent denying his notion to vacate or nodify his sentence under
28 U S.C. 8§ 2255. We find no error and affirm

| .

After Thomas's partner Ed Belunek (Belunek) contacted a

chem cal conpany inquiring about purchasing |arge quantities of

phenyl acetic acid and nethylam ne, the Drug Enforcenent Agency

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



(DEA) organi zed a reverse sting operation. The DEA agents then
began dealing directly with Thomas and his partner and negoti at ed
for the sale of a large quantity of these chem cals. The DEA
agents, as part of the sanme transaction, arranged to obtain
met hanphet am ne from Thomas and his partner.

In Novenber of 1989, DEA agent Castaneda net Thomas and
Bel unek at a secluded area near U eveland, Texas, to conplete the
transaction. After the agent showed Thomas the chem cals in the
bed of his truck, they entered Thomas's vehicle. Thomas instructed
Castaneda to open a small netal box on the floorboard, which
contai ned the $30,000 for the chem cals. After Castaneda received
the noney, Thomas was arrested. During the ensuing search, DEA
agents discovered two | oaded automatic pistols in a jean jacket
| ocated on the front seat of the vehicle. They found a third
| oaded revolver in a pouch on the driver's side of the vehicle.

After Thomas's release on bond, he was arrested at a
met hanphet am ne | aboratory site in San Jacinto, Texas. He stated
that he and Bel unek owned the property on which he was arrested.
Thomas al so stated that he had cooked net hanphetam ne there three
tines. A large supply of firearnms and amunition, anti-
surveill ance equi pnent, and sone nethanphetamne oil were
confiscated at the site.

Thomas pl ed guilty to conspiracy to manufacture
met hanphetamne in violation of 21 U S C. 8 846 and carrying a
firearmin relation to a drug trafficking crinme in violation of §

946(c)(1). The court sentenced Thonas to ten years of inprisonnent



on the conspiracy count and to five years on the firearmcount to
run consecutively. He was al so sentenced to serve two concurrent
three year terns of supervised release. H s attenpted direct
appeal was dism ssed as untinely.

Thomas then filed a notion to vacate his sentence under 28
US C 8§ 2255 raising the clains which he now presents to this
court.

Foll ow ng report and recomendati on froma magi strate judge,
the district court denied petitioner's clains. The district court
filed an additional nmenorandum order giving reasons for its
j udgnent .

.

The petitioner challenges the ruling of the district court on
the follow ng clains asserted in his 8 2255 petition: (l) whether
the district court erred in concluding that there was a sufficient
factual basis to support Thomas's guilty plea to using or carrying
a firearmduring a drug trafficking crinme; (2) whether anmendnent
371 which added U. S. Sentencing GQuidelines § 2d1.11 relative to the
base offense | evel of drug offenses is retroactively applicable to
Thomas' s case; and (3) whether Thomas was denied the effective
assi stance of counsel.

Wth respect to Thomas's challenge to clains (1) and (2), we
agree with the disposition nade by the district court on those two
clains and, for reasons assigned by the district court in its
menor andum order of February 17, 1993, we affirm the district

court's rejection of those clains.



Thomas contends that his attorney failed to provide effective
assistance to himin several respects. To obtain relief on this
ground, he nust show both (1) that his counsel's perfornmance was
deficient, falling bel ow an objective standard of reasonabl eness,
and (2) that the deficient performance prejudiced his defense.
Strickland v. Washi ngton, 466 U.S. 668, 687-88, 104 S.C. 2052, 80
L. Ed.2d 674 (1984). "[Clounsel is strongly presuned to have
render ed adequat e assi stance and nmade all significant decisions in
the exercise of reasonable professional judgnent."” ld. at 690.
Havi ng pl eaded guilty, Thomas "nust showthat there is a reasonabl e
probability that, but for counsel's errors, he would not have
pl eaded guilty and woul d have insisted on going to trial." Hill v.
Lockhart, 474 U. S. 52, 59, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985).

Thomas first contends that his counsel was ineffective for
allowwng him to plead guilty to having violated 18 U S C
8§ 924(c) (1) when there was insufficient evidence that he was guilty
of that offense. We agree with the district court that there was a
sufficient factual basis in the record to support Thomas's
conviction of using a firearmduring a drug-trafficking offense.
This argunent is without nerit.

Second, Thomas conplains that his attorney negotiated a plea
agreenent for 71.5 kilograns of nethanphetam ne, although Thomas
could not have reasonably foreseen that that mnuch could be
manuf actured from the chem cal s. This lacks nerit because his
know edgeabil ity was shown by statenents he made and because he was

sentenced, pursuant to 8§ 2D1.4, as if the object of the conspiracy,



t he manuf acture of nethanphetam ne, had been conpl et ed.

Thomas tol d Agent Castaneda that he "had enough et her to nake
10 to 15 pounds of nethanphetam ne at the tine." He told Castaneda
that he received $13,500 per pound for the drug. Thomas also
admtted that he cooked net hanphetam ne three tinmes in Sheppard,
Texas.

The Governnent was prepared to introduce the testinony of a
DEA chem st that 550 pounds of phenylacetic acid would produce
between 33 and 71.5 kilograns of nethanphetam ne. Thomas' s
sentence was properly based on at l|east 30 kilogranms of
met hanphet am ne because that was the mnimal, |ikely anount of the
drug which would have been produced if the conspiracy had been
conpleted. See United States v. Stephenson, 887 F.2d 57, 62 (5th
Cr. 1989), cert. denied, 493 U. S. 1086 (1990).

Thomas next contends that he was erroneously sentenced to a
three-year term of supervised release for the violation of 18
US C 8924(c)(1). Thus, he asserts, his attorney was i neffective
when he negotiated the plea agreenent which provided for a
supervi sed-rel ease termon that count.

Thomas relies on United States v. Allison, 953 F.2d 870 (5th
Cr.), cert. denied, 112 S. C. 2319 (1992), which supports his
contentions. On rehearing, however, the Allison panel held that a
supervi sed-rel ease termis i nposabl e upon a defendant's convi ction
of a 8 924(c)(1) violation. 986 F.2d 896, 897 (5th G r. 1993).
This accords with United States v. Wangler, 987 F.2d 228, 231 (5th

Cr. 1993), and forecloses Thonas's contentions.



Finally, Thomas contends that his attorney was ineffective

because he did not know that nethanphetamne is a Schedule |11

controll ed substance, not a Schedule 1l <controlled substance,
resulting in an illegal sentence. This lacks nerit because
Schedule Il was anended in 1974 to include all forns of

met hanphet am ne. Al lison, 953 F.2d at 873-74, anended on other
grounds, 986 F. 2d 896 (5th G r. 1993). The district court properly
rejected Thomas's claim for relief predicated on ineffective
assi stance of counsel.

L1l

Thomas contends that his "conviction should be barred as a
matter of |aw' because he was charged with attenpting to buy
contraband provi ded by a governnent agent. He argues that this "is
a Due Process violation of the "npbst basic sort.'"

Thomas's own statenents to Agent Castaneda show that he and
Bel unek were involved in an ongoing enterprise to produce |arge
quantities of nethanphetam ne. Thomas attenpted to buy the
precursor chem cals he needed by the hundreds of pounds and by the
55-gallon drum The DEA did not becone involved until after the
two nen contacted the chem cal supply conpany.

The infiltration of illicit drug-related operations by
under cover agents, acconpani ed by "the supply of sone itemof val ue
that the drug ring requires,” is a "recognized and permssible
means of investigation.”" United States v. Russell, 411 U S. 423,

432, 93 S. . 1637, 36 L.Ed.2d 366 (1973). A reverse sting

operation is an acceptable nethod of investigation as |long as the



def endant who was investigated had the predisposition to conmt a
crinme. United States v. Knight, 917 F.2d 1, 1-2 (5th Cr.), cert.
deni ed, 498 U S. 991 (1990). Thomas had such a predisposition.

| V.

Thomas has requested the appoi ntnent of counsel. This Court
wi || appoint counsel for a prisoner relative to his § 2255 appea
"when the interests of justice require"” it. Fifth Grcuit Plan
under the CJA, part 2. Because Thomas's appeal | acks arguable
merit, his notion for appointed counsel in denied.

AFFI RVED.



