IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4237

IN THE MATTER OF: CHRI'S J. ROY,
A Law Cor porati on,

DEBTOR.

* % * *x *x % % * * *x *x % % * *x *x *x % * * *x *x * * * * *x *

WADE N KELLY,
Appel | ee,

ver sus

CENTRAL LQUI SI ANA BANK & TRUST CO.,
Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
(91- CV-2649)

(Decenber 23, 1993)
Bef ore REYNALDO G GARZA, KING and DeMOSS, Circuit Judges.
PER CURI AM *
Wade N. Kelly, trustee of the estate of Chris J. Roy, a | aw
corporation (the law firm, brought an adversary proceedi ng

seeking to avoid transfers made to Central Louisiana Bank & Trust

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Conmpany (CENLA) and to recover property of the estate. The
bankruptcy court dism ssed the adversary proceeding. The
district court reversed the decision of the bankruptcy court.
CENLA appeals. W affirmin part, vacate the judgnent of the
district court, and remand the case to the district court with
instructions to remand the case to the bankruptcy court.

|. FACTS AND PROCEDURAL HI STORY

In Cctober of 1982, Barry Juneau was injured while operating
a Honda notor vehicle. Chris J. Roy (Roy) agreed to represent
the Juneaus in their personal injury case against Anmerican Honda
Mot or Conpany (Honda). Roy was the president and controlling
sharehol der of the law firm

On May 27, 1986, Roy, individually and as president of the
law firm executed an "Act of Assignnent." The "Act of
Assi gnnent"” purported to "pledge and assign" to CENLA an
undi vi ded twenty-five per cent interest "in the attorney's fees
to be earned" in several cases, including the Juneau case. The
"Act of Assignnent” was in consideration for an earlier |oan
given to the law firmand Roy, individually.

On Decenber 18, 1987, the Juneaus and Honda entered into a
structured settlenent agreenent. Under the structured settlenent
agreenent, the law firmwas to receive deferred attorney's fees
of $500, 000 from Honda in five equal annual installments. As a
part of the settlenent agreenent, Reliance |Insurance Co.
(Reliance) was to assune the obligation to nake the annual

paynments. The structured settlenent agreenment further provided



that Reliance woul d pay the annual paynents by purchasing an
annuity fromUnited Pacific Life Insurance Conpany (United
Paci fic).

In accordance with the settlenent agreenent, Reliance
purchased an annuity from United Pacific. The annuity desi gnated
Rel i ance as the owner, the law firmas the payee, and Roy as the
annuitant. The annuity provided for five annual paynents of
$100, 000 each with the first payment due on Decenber 15, 1988.

On March 22, 1988, Roy as president of the law firm and
i ndividually executed another "Act of Assignnment." This tinme the
law firmand Roy "pledge[d] and assign[ed]" a fifty per cent
interest "in the attorney's fees earned and to be earned” in,
inter alia, the Juneau case. The "Act of Assignnent," however,
made no reference to the settlenent agreenent or the annuity.

The "Act of Assignnment"” was again nmade in consideration of the
| oan made by CENLA to the law firm and Roy individually.

On Cctober 31, 1988, Roy wote a letter to Reliance which
provi ded that:

| understand that neither | nor nmy corporation are permtted

to assign ny interest in this mtter to anyone that would be

bi ndi ng on you; nevertheless, | have assigned ny interest in
my attorney's fees to [ CENLA] and woul d appreci ate your

havi ng t he $100, 000. 00 check due me on Decenber 15, 1988,

made payable to [the aw firn] and [ CENLA].

Thereafter, on Decenber 7, 1988, Roy received the first $100, 000
check from Reliance. As Roy had instructed, the check from
United Pacific was made payable to the |aw firm and CENLA as
j oint payees. The check was then endorsed by both CENLA and the

law firm and six days later it was deposited in the law firms

3



account at CENLA. Two days later, a $25,000 check was drawn on
the law firml s account and made payable to CENLA. CENLA used the
$25,000 to satisfy two | oans CENLA had previously nade to the | aw
firm

On Decenber 16, 1988, Roy wote another letter to CENLA in
whi ch he stated:

Encl osed is a copy of the Act of Assignnent and pl edge that
was executed in the captioned matter on March 22, 1988.

After going over the information you wote down wth
respect to additional |oans nade to ne predicated on the
assi gnnent and pl edge of this case, | agree with you that
the instrunment should have reflected a one hundred percent
[sic] of the settlenent proceeds of Barry and Cynthia Juneau

v. Anerican Honda. Therefore, | have witten in | onghand
"100% next to that entry and initialed it. The next tine
amin Marksville, I will sign the original docunent and make

the changes noted on this copy; however, pending that tine,

you be [sic] nore confortable with this instrunment as

corrected.
Roy encl osed a copy of the March 22, 1988, "Act of Assignnent” on
whi ch he wote "100% assi gned & pl edge [sic] on Juneau settl enent
- Chris J. Roy 12/16/88."

On February 6 and 8, 1989, Roy and the law firm
respectively, filed for bankruptcy under Chapter 11 of the
Bankruptcy Code. The law firm s schedul es of assets and
liabilities listed the annuity as an asset val ued at $325, 000.
The fees fromthe Juneau case were |isted as security for a |oan
fromCENLA to the law firm In total, the obligations owed by
the law firmto CENLA were |isted as $329, 191.02. Both cases

were ultimately converted to proceedi ngs under Chapter 7 of the

Bankruptcy Code on Cctober 10, 1990.



Later that year, on Novenber 27, 1989, the second annuity
paynment was sent directly to the lawfirm the law firmwas the
sol e payee. Approximately one nonth |ater, the check was
endorsed by the law firmover to CENLA. CENLA then applied the
proceeds to the anmount that the law firm and Roy, individually,
owed CENLA.

On Novenber 16, 1990, Roy sent a letter to Ward &

Associ ates, Reliance's agent, directing themto "Please send ny
check this year to Chris J. Roy, c/o A J. Roy, Jr., Post Ofice
363, Marksville, La. 71351." A J. Roy is Chris Roy's brother
and president of CENLA. On Novenber 26, 1990, the third annuity
paynment was issued according to Roy's instructions and the
proceeds were applied against the law firmand Roy's debt.!?

Before the third paynent was nmade, Wade N. Kelly (trustee),
the Chapter 7 trustee of the lawfirm filed a conplaint in the
bankruptcy court to avoid certain transfers and to recover
property of the estate. The trustee alleged that the attenpted
"assignnents” by Roy to CENLA were unperfected and therefore
unenforceabl e against the trustee. The trustee later filed an
anended conpl aint seeking to also avoid the paynent of the third
annuity paynent to CENLA. CENLA responded to the trustee's first
anended conplaint by arguing that it had a perfected security

interest in the law firm s accounts receivabl e.

' During the course of this litigation, the 1991 and 1992
paynments fromthe annuity were paid into the registry of the
bankruptcy court.



The bankruptcy court determined that the |aw firm had
intended to assign its right to receive attorney's fees fromthe
Juneau case to CENLA. The bankruptcy court referred to the
"Act[s] of Assignnent” and concluded that the law firmintended
to transfer an undivided interest inits right to receive
attorney's fees fromthe Juneau case to CENLA. The bankruptcy
court also exam ned the various letters witten by Roy concerning
the paynents fromthe annuity and concluded that the letters
mani fested the law firnm s belief that it had transferred all of
its rights to receive paynents under the annuity contract to
CENLA. Because the bankruptcy court determned that the law firm
had assigned its rights to receive noney fromthe annuity to
CENLA, it did not address CENLA' s alternative argunent that it
had a perfected pledge of the lawfirmis right to receive
attorney's fees fromthe Juneau case.

On appeal to the district court, the district court reversed
the decision of the bankruptcy court. The district court
determ ned that the assignnent of incorporeal rights is governed
by La. Cv. Code arts. 2642 and 2643. Under those provisions, a
valid assignnment is created if the assignor (1) transfers title
to the right and (2) notifies the debtor of the transfer of
title. The district court concluded that the law firm never
transferred title to CENLA and that it did not see any evidence
that the parties intended to transfer title to the annuity. The
district court further concluded that the law firmretained its

right to receive the annuity paynents and never attenpted to



legally divest itself of that right. The district court also
determ ned that there was no evidence that United Pacific was
notified of a permanent transfer of the law firm s rights under
the annuity contract.

The district court refused to deci de whether CENLA had a
perfected pledge of the lawfirmis right to receive paynents from
the annuity contract because the bankruptcy court had not ruled
on the issue. The district court did, however, "observe in
passi ng" that because the annuity contract was witten evidence
of the law firmis right to receive annual paynents under the
contract, that delivery of the contract to CENLA was necessary to
perfect a pledge. The district court then entered a judgnent
agai nst CENLA for $200,000 and ordered the clerk of the
bankruptcy court to pay over to the trustee the funds on deposit
inthe court's registry.

1. STANDARD OF REVI EW
This court reviews findings of fact by the bankruptcy court

under the clearly erroneous standard, Killebrew v. Brewer (In re

Killebrew), 888 F.2d 1516, 1519 (5th Gr. 1989), and deci des

i ssues of law de novo. 1d. "Afinding of fact is clearly
erroneous 'when al though there is evidence to support it, the
reviewing court on the entire evidence is left with a firm and

definite conviction that a m stake has been comm tted. In re

M ssionary Baptist Found. of Am, 712 F.2d 206, 209 (5th Cr.

1983) (quoting United States v. United States Gypsum Co., 333

U S. 364, 395 (1948)).



[11. DI SCUSSI ON

Thi s appeal involves the trustee's "strong arm' powers
pursuant to 11 U.S.C. § 544. Section 544 clothes the trustee
wth the status of a lien creditor wwth a judicial lien on all of
the debtor's property that a contract creditor could subject to
such a lien under state |law and a bona fide purchaser of rea
property fromthe debtor to whomthe transfer is nade and
perfected as of the tine of the bankruptcy. 11 U S. C 8§ 544(a).
Section 544 allows the trustee to avoid previous transfers of the
debtor's property to creditors who woul d be subordi nate, under
state law, to the type of interests that the trustee has as a
hypot hetical creditor as of the tine that the bankruptcy petition
is filed. The question to be answered in this appeal is whether
CENLA properly perfected its interest in the attorney's fees from
t he Juneau case so that the trustee, even with his status as a
hypot hetical lien creditor, would be subordinate to CENLA' s
interest in that property.

A.  Assi gnnment

Initially, CENLA argues that the district court erred in
determning that the law firm had not assigned to CENLA its right
to receive attorney's fees fromthe Juneau case. Before
di scussi ng whet her CENLA hol ds a perfected assignnent, we note
that the law firms right to receive attorney's fees fromthe

Juneau case i s an account receivable. In In re Younq, this court

determned, in a situation identical to the present case, that

when an attorney agreed, under a structured settlenent agreenent,



that his attorney's fees would be paid froman annuity that would
be purchased by the defendants in the case, the nonthly paynents
made to the attorney were nothing nore than paynents on an

account receivabl e. Young v. Adler (In re Young), 806 F.2d 1303,

1306-07 (5th Gr. 1987) (noting that an account receivable is a
cl aim"agai nst a debtor usually arising fromsales or services
rendered").

Under Loui siana |law, an assignnent of an account receivable
is perfected in one of two ways. A party may perfect an
assi gnnent in an account receivable by utilizing the procedures
set forth in the Louisiana Assignnent of Accounts Receivable Act.
LA. REv. STAT. ANN. 8§ 9: 3101, et seq. (West 1991). The Loui siana
Assi gnnent of Accounts Receivable Act was passed to facilitate
t he assignnent of accounts receivable as a security device.

Bossi er Bank & Trust Co. v. Natchitoches Dev. Co., 272 So. 2d

731, 735 (La. . App. 1973). However, we need not address
whet her CENLA has a perfected security interest under those
provi si ons because CENLA has acknow edged that it failed to
conply with them

Loui siana law further provides for the assignnent of an
account receivable, an incorporeal right, pursuant to LA Q.
CoDE ANN. arts. 2642-43 (West 1952 & Supp. 1993) (assignnment or

transfer of credits and other incorporeal rights). Ctizens Bank

& Trust Co. v. Consolidated Term nal \Warehouse, Inc., 460 So. 2d

663, 671 (La. C. App. 1984) (stating that an account receivable

is an incorporeal novable). Article 2642 provides that "[i]n the



transfer of credits, rights or clains to a third person, the
delivery takes place between the transferrer and the transferee

by the giving of the title." See Scott v. Corkern, 91 So. 2d

569, 571 (La. 1956) (stating that the "[a]ssignnent or transfer
of credits and other incorporeal rights is a species of sale and
is treated as such in our Gvil Code . . . delivery of an

assi gnnent takes place as between transferrer and transferee by
the giving of title. Accordingly, a vesting of title in the
transferee is essential to an assignnment”). Thus, to assign an
i ncorporeal right under article 2642 is to transfer title, which
is "the equival ent of conplete ownership of the right, and under
Loui siana law a party with perfect ownership of a thing is one
with the right to use, enjoy and di spose of the thing as he sees

fit." N colls Pointing Coulson, Ltd. v. Transportation

Underwiters, Inc., 777 F. Supp. 493, 496 (E.D. La. 1991); see

LA, Qv. CooE ANN. art. 477 (West 1980) ("Ownership is the right
that confers on a person direct, imedi ate, and excl usive
authority over a thing. The owner of a thing nmay use, enjoy, and
di spose of it within the [imts and under the conditions
established by law. "). Article 2643 provides that:
A. The transferee is only possessed, as it regards third
persons, after notice has been given to the debtor of the
transfer having taken pl ace.
B. The transferee may neverthel ess becone possessed by the
acceptance of the transfer by the debtor in an authentic
act. A partial transfer and assignnent is effective as to
the debtor without the necessity of giving notice thereof.
Therefore, under articles 2642 and 2643 an "assignnent" wll be
effective as against third parties if the assignor transfers
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title to the assignee and notifies the debtor of the transfer of
title. LA Qv. CooE ANN. arts. 2642-43 (West 1952 & Supp. 1993).

The district court determned that the law firmdid not
assign its interest to receive paynents fromthe annuity contract
because CENLA never obtained an exclusive right to receive the
annuity paynents fromUnited Pacific. The district court further
concluded that there was not an effective assignnent of the |aw
firms interest in the annuity paynents because the law firm
never provided notice to the debtor as required by article 2643.
CENLA argues that the district court erred in determ ning that
the law firm never assigned an interest to it because the
district court incorrectly focused on the annuity paynents and
not the right to receive attorney's fees fromthe Juneau case.
According to CENLA, (1) the intent of the parties to assign an
interest in the attorney's fees fromthe Juneau case is
sufficiently denonstrated by the "Act[s] of Assignnent," and (2)
proper notice was given because the law firm gave notice to
Rel i ance of the assignnent and Reliance was the actual debtor,
not United Pacific.

We agree with the district court that the bankruptcy court's
determnation that the law firmassigned its interest in the
Juneau fees to CENLA was erroneous. The two docunents entitled
"Act of Assignnent" purported to "pledge and assign to the
Central Louisiana Bank & Trust Conpany an undivi ded .
interest in the attorney's fees to be earned in the foll ow ng

cases." The fact that both instrunents are entitled an "Act of

11



Assi gnnent"” does not nmandate a finding that the transaction
between CENLA and the law firmis in fact an "assignnent." Cadle

Co. v. Dumesnil, 610 So. 2d 1063, 1069 (La. C. App. 1992)

(noting that the court should ook to the intent of the parties

to determne the nature of the transaction), wit denied, 613 So.

2d 992 (La. 1993); Geat Am Ins. Co. v. Hi bernia Nat'l Bank, 506

So. 2d 186, 188 n.1 (La. C. App. 1987); First Nat'l Bank of

Commerce v. Hi bernia Nat'l Bank, 427 So. 2d 569, 573 (La. C

App. 1983). Although no special words are necessary to create an
ef fective assignnent between the assignor and the assignee,

Pr oduci ng Manager's Co. v. Broadway Theater Leaque, Inc., 288 So.

2d 676, 679 (La. C. App. 1974), the assignnent nust "reveal a
positive intention on the part of the assignor to transfer title

to the assignee.” Inre Pan Am Life Ins. Co., 88 So. 2d 410, 414

(La. Ct. App. 1956).

In this case, both of the docunents entitled "Act of
Assi gnnent, " which CENLA argues transfers title to CENLA of the
law firnms right to receive paynents fromthe Juneau case, are
anbi guous as to whether the parties intended an assi gnnent or a
pl edge. The docunents do not purport to divest the |aw firm of
title to the Juneau fees. |In fact, both of the "Act[s] of
Assignnent"” state that the law firm "pl edge[s] and assign[s]" its
interest in the Juneau fees. 1In Louisiana, it is inpossible to
have an assignnment, which is a transfer of title, and a pl edge,
which is nerely security for a debt, of the sane thing at the

sane tinme. Scott v. Corkern, 91 So. 2d 569, 571 (La. 1956).
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Wi | e we acknowl edge that no magi ¢ words are necessary to create
an effective assignnent between CENLA and the law firm we do not
believe that the acts of assignnent "reveal a positive intention
on the part of the assignor to transfer title to the assignee."
Furthernore, the actions of the parties in regard to the
paynments fromthe annuity illustrates that the law firmdid not
intend to totally divest itself of title to the Juneau fees. For
exanpl e, when the law firmreceived the first paynent fromthe
annuity, the law firm had al ready executed the second "Act of

Assi gnnent," which purported to "pledge and assign" a fifty
percent interest "in the attorney's fees earned and to be earned"
in the Juneau case. The check listed CENLA and the law firm as
payees. However, approxinmately one week after receiving the
first check fromthe annuity, the lawfirmwote a check for only
$25,000 to CENLA. |If CENLA "owned" fifty percent of the $100, 000
paynment fromthe annuity, its failure to take possession of its
$50,000 at the tine it endorsed the check is at | east

i nconsistent with its ownership interest. It is clear fromthis
transaction that the law firmretained control over the funds

di sbursed fromthe annuity. Additionally, the law firm on its
schedul es of assets and liabilities, lists the annuity as an
asset of the law firmand lists CENLA as a secured creditor with
a security interest in the Juneau fees. Because we have

determned that the law firmdid not intend to transfer title to

the Juneau fees to CENLA, we need not address the district
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court's conclusion that the law firmdid not give proper notice
to the debtor.

In sunmary, we conclude that the bankruptcy court erred in
determning that the law firmhad assigned its interest to
receive attorney's fees fromthe Juneau case to CENLA. First,
the "Act[s] of Assignnment"” did not "reveal a positive intention
on the part of [the law firm to transfer title to [ CENLA]."
Second, the actions of the parties subsequent to the execution of
the "Act[s] of Assignnent"” do not denonstrate an intention that
the assignnent was a transfer of title to CENLA
B. Pl edge

CENLA next argues that even if it did not have a perfected
assi gnnent of the attorney's fees in the Juneau case it did have
a perfected pledge. Because the bankruptcy court had not ruled
on the issue of whether CENLA had a perfected pledge in the
Juneau fees, the district court declined to rule on that issue;
however, the district court then entered a judgnent agai nst CENLA
for $200,000 and ordered the clerk of the bankruptcy court to pay
over to the trustee the funds on deposit in the court's registry.

The trustee, pursuant to his "strong arm powers," could have
recovered the pre-petition funds paid to CENLA only if CENLA did
not have a perfected assignnent or pledge in the attorney's fees

fromthe Juneau case.? W agree with the parties' contention

2 The only issue argued in this case is whether the trustee
coul d recover the pre-petition fees paid to CENLA pursuant to his
"strong armpowers." The trustee did not raise the issue of
whet her any of the transfers to CENLA may have been preferenti al
transfers pursuant to 11 U S.C. § 547. Therefore, we need not
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that even though the district court stated that it was not goi ng
to rule on the issue of whether CENLA had a perfected pl edge, the
judgnent that it entered against CENLA represents a finding that
CENLA did not have a perfected pledge in the attorney's fees from
t he Juneau case. W believe, however, that because neither the
bankruptcy court nor the district court nade a definitive ruling
on the pledge issue, it would be premature for us to decide this
difficult issue of Louisiana |aw w thout the benefit of careful
consideration by the district and bankruptcy courts. W,
therefore, vacate the district court's judgnent which (1)
required the clerk of the bankruptcy court to pay the funds on
deposit in the bankruptcy court's registry to the trustee, and
(2) entered a $200, 000 judgnment, plus accrued interest and costs
of court, against CENLA

The district court did note in passing that the "[p]l edge of
a payee's paynents under a witten agreenent nust satisfy the
requi renents of a pledge evidenced by a witten instrunment. The
annuity contract between United Pacific and Reliance and the [| aw

firm is witten evidence of the [law firmis] right to receive

annual paynents under the contract." \Wile we express no opinion
on the district court's statenent that delivery of the annuity
contract was necessary in order for CENLA to hold a perfected
pl edge in this case, we question whether delivery of the annuity
contract to CENLA would be required for CENLA to hold a perfected

pl edge. On remand, we believe that the parties shoul d address

consi der that issue.
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the question of whether the annuity contract is actually a
witten instrunment which evidences the obligation that the | aw
firmpurported to pledge to CENLA. Additionally, we believe that
t he bankruptcy court should address the question of whether an
account receivable is a "witten obligation" or an interest that
is "not evidenced by witten instrunment or nuninent of title."
Sone pertinent questions appear to be: (1) when there is any
witten evidence of an interest that a party wi shes to pl edge as
security for a debt nust the party deliver that witten evidence,
and (2) is an account receivable the type of interest for which
delivery is required to perfect a pledgee's rights against third
parties, in light of the fact that it appears that an account
recei vabl e may be pl edged under the Assignnment of Accounts
Recei vabl e Act without the delivery of a witten instrunent.
However, the bankruptcy court should not interpret this as an
exhaustive list of the pertinent issues that it should review on
remand, or assune that it need address all of these issues if it
finds one or nore of them dispositive.

| V.

For the foregoing reasons, we AFFIRM the district court's
determ nation that CENLA did not have a perfected assignnment of
the law firmis right to receive attorney's fees fromthe Juneau
case, VACATE the district court's judgnent, and REMAND t he case
to the district court with instructions to remand the case to the
bankruptcy court for a determ nation of whether CENLA held a

perfected pl edge.
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