IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4231

Summary Cal endar

EDWARD GARNER ROBERSON
Pl ai ntiff-Appellant,

ver sus

PAUL SCOTT,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(4:92 CV 18)

(January 14, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
I

Edward Garner Roberson filed suit under 42 U S C § 1983
agai nst Paul Scott, a deputy for the Denton County Sheriff's
Departnent, alleging violation of his constitutional rights under
the Eighth Anendnent. After an evidentiary hearing before a

magi strate judge, Scott noved for sunmary judgnent on the basis of

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



qualified imunity. The nmagistrate judge granted Scott's notion.
Rober son appeal s.
I
We reviewthe facts of the case in the |ight nost favorable to

Rober son. King v. Chide, 974 F.2d 653, 655 (5th Cr. 1992).

Roberson's conplaint arises from an incident that occurred on
Decenber 5, 1991. Roberson, a prison inmate, was in a courtroom
for the 211th District Court in Houston, Texas on a crimnal matter
when Deputy Scott ordered himto a holding cell. Scott had earlier

deprived Roberson of sone |egal papers, creating tension between

the two. Roberson left the courtroom on Scott's request and
proceeded toward the holding cell. When Roberson attenpted to
enter the cell, Scott began to choke him As Roberson's hands were

cuffed, he had to prop hinself up agai nst the door frame to prevent
hinmself fromfalling. Roberson began yelling. Scott then shoved
Rober son, causi ng Roberson to stunble forward and knock his head
into the far wall of the cell. Roberson suggests that Scott's
actions stemmed from anger over the incident involving the |egal
papers.

Roberson remained in the cell for approximately five or ten
m nutes. O ficers then arrived at the cell and returned Roberson
to prison. Roberson imediately requested to go to the infirmary,
where he reported the incident for the first tine. He explainedto
the nedical personnel that Deputy Scott's attack exacerbated an
ongoi ng weakness in his back and he attributed a bunp on his head

to his inpact with the cell wall. The nedical services officer who



treated Roberson noted the bunp, which was approximtely an inch
and a half wde, but detected no signs of serious injury. The
medi cal services officer in the infirmary |later sent Roberson to
the hospital. Al t hough the hospital staff took x-rays of
Roberson's head, Roberson does not know what those x-rays showed.
Subsequent |y, Roberson has experienced back pains, dizziness, and
frequent headaches.
11

To defeat the defense of qualified of immunity, Roberson has
to establish that Scott acted in a manner that a reasonable officer
woul d have understood violated Roberson's rights. Fraire v.

Arlington, 957 F.2d 1268, 1273 (5th Cr.), cert. denied, 113 S . C

462 (1992). The inquiry into the reasonabl eness of Scott's actions
leads us to consider the law as it existed at the tine of the

incident. King v. Chide, 974 F.2d 653, 657 (5th Cr. 1992). The

law at that tinme would have required Roberson to prove four
el ements to recover on his excessive force claimarising fromthe
Ei ght h Anrendnent :
1. a significant injury, which
2. resulted directly and only from the use of force
that was clearly excessive to the need, the
excessi veness of which was

3. obj ectively unreasonabl e, and

4. the action constituted an unnecessary and wanton
infliction of pain.

Huguet v. Barnett, 900 F.2d 838, 841 (5th Cr. 1990).

Applying this standard, the nmagistrate judge found that
Roberson failed to raise a genuine issue of material fact as to

3



whet her he suffered a significant injury. The magi strate judge
further found that Scott's all eged use of force was not the direct
and only cause of Roberson's back pain because Roberson suffered
froma pre-existing condition. Finally, the judge concl uded that
Roberson's later dizziness and back pain would not have been
foreseeable to a reasonabl e officer. She therefore granted Scott's
nmotion for summary judgnent on the basis of qualified imunity.
|V

Roberson conpl ained of a head injury. Assumi ng that Scott
| aunched an unprovoked attack agai nst Roberson, such an injury was
a reasonably foreseeable result. The severity of the injury is
unclear. The only evidence that controverts Roberson's clai mthat
his head injury was significant cane from the nedical services
officer who treated him The nedical services officer did not
detect a serious injury but nevertheless sent Roberson to the
hospi tal when Roberson | ater conpl ai ned of di zziness. The officer
al so surm sed that the injury coul d not have been "of significance"
because the hospital would not have returned Roberson to prison if
it were. Medi cal records indicate that the hospital staff
di agnosed Roberson as suffering froman acute hemat oma and that the
staff prescribed i buprofen for his pain. The nedical records al so
noted that Roberson either had or received "burrow holes," which
the nedical officer could not explain but guessed would nean the
hospital staff "had to drain sonething."

We have held that the claimof an unprovoked attack on the

part of a state actor l|owers the standard for assessing the



significance of aninjury. diver v. Collins, 914 F. 2d 56, 59 (5th

Cir. 1990). Roberson denied provoking Scott. W have also held
that sizable bruises and back pain may qualify as a significant
injury. 1d. An officer acknow edged t he brui se on Roberson's head
and the injury pronpted the nedical services officer to send
Roberson to the hospital. The findings of the hospital staff
remai n uncl ear. These circunstances give rise to genuine i ssues of
material fact.

W REVERSE the grant of summary judgnent on the basis of
qualified imunity and REMAND for further proceedi ngs.



