IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4228

Summary Cal endar

ROBERT JOSEPH ZANI ,
Peti ti oner- Appel | ant,
V.
TEXAS BOARD OF PARDONS and PAROLES,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(91-Cv-70)

(Cct ober 29, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Robert Joseph Zani appeals the district court's denial of
federal habeas corpus relief. W affirmthe judgnent of the
district court.

| .
In 1981, Zani was convicted of first-degree felony nurder

for the 1967 nmurder of a conveni ence store clerk in Austin,

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Texas. He was sentenced to ninety-nine years inprisonnment in the
Texas Departnent of Corrections.

In February 1991, Zani filed a petition for wit of habeas
corpus in the United States District Court for the Eastern
District of Texas. |In that petition, Zani did not challenge his
state conviction but instead challenged the actions of the Texas
Board of Pardons and Paroles (the Board) in denying himparole.
He alleged that (1) the Board had applied an ex post facto
parole-eligibility lawin his case, (2) the Board had retaliated
agai nst hi m because he had directly appeal ed his conviction and
had refused to admt his guilt, (3) the Board's records contai ned
false information, and (4) he is factually innocent of the crine
wi th which he was convi ct ed.

The magi strate issued his proposed findings and recommended
that Zani's petition for wit of habeas corpus be deni ed.

Al t hough the district court adopted the magi strate's findings,
the court also found that Zani's clains against the Board shoul d
have been brought under 42 U S.C. 8§ 1983 rather than in a federal
habeas proceeding. The district court then denied Zani's
petition with prejudice and issued a certificate of probable
cause. This appeal ensued.

1.

Zani first contends that his clains regarding the Board's
actions are proper in a federal habeas petition. W disagree.

Under the guidelines which this court established in Serio

v. Menbers of Louisiana State Bd. of Pardons, 821 F.2d 1112 (5th




Cir. 1987), a petition for habeas corpus relief is initially the
proper vehicle for prisoners who challenge "either (1) the
constitutionality of the state court conviction or sentence
underlying their confinenment or (2) a single allegedly defective
hearing affecting eligibility for, or entitlenment to, accel erated

release." Johnson v. Pfeiffer, 821 F.2d 1120, 1123 (5th Cr.

1987). Moreover, a broad-based chall enge to Board procedures

whi ch were used to make a deci sion about a prisoner's rel ease
date nust be pursued in a petition for habeas relief if
resolution of the issues necessary to decide an underlying 8§ 1983
claimwould automatically entitle the prisoner to accel erated
release. 1d. This court, however, draws a "distinction between
clainms that would nerely enhance eligibility for accel erated

rel ease and those that would create entitlenent to such relief."”
Serio, 821 F.2d at 1119. Thus, what we focus on in determning
if a prisoner nust initially pursue relief through a petition for
habeas corpus instead of a civil rights action under 8§ 1983 is

whet her the prisoner is challenging the fact or duration' of
his confinenment or nerely rules, custons, and procedures

affecting 'conditions' of confinenent." Spina v. Aaron, 821 F.2d

1126, 1128 (5th G r. 1987).

Zani does not challenge the constitutionality of his
conviction or a single hearing of the Board. Furthernore,
success on the nerits of his claimwould not automatically
entitle himto accelerated rel ease. Should Zani prevail on al

of his contentions against the Board, he would only be eligible



for parole consideration earlier than he m ght otherw se have
been, with the Board prohibited fromretaliating against himfor
his pursuit of state appellate renedies or his refusal to admt
guilt.

The district court, therefore, properly found that a
petition for habeas corpus was not the appropriate vehicle in
whi ch Zani could bring his allegations into federal court.
However, the district court should have construed Zani's clains
regarding the Board's actions as seeking injunctive relief under
8§ 1983 and shoul d have proceeded to consider those clains. See
Serio, 821 F.2d at 1119. Nonetheless, Zani's clains regarding
the Board' s actions are neritless even if viewed as being brought
under 8§ 1983 for injunctive relief. See Parts III-V, supra.

L1l

Zani argues that the crinme of which he was convicted
occurred in July 1967 but that his consideration for parole was
governed by a |law which went into effect in August 1967. He
contends that the pre-August 1967 | aw provi ded for parole
eligibility after fifteen years of tinme served, cal cul ated by
conbi ning the anmount of tine actually served with "good tine"
credit, but that the post-August 1967 | aw provides for parole
eligibility after twenty years of tinme served, calculated in the
sanme manner. Zani thus contends that because he was first
considered for parole in 1988 instead of 1987, the Board's
application of post-1967 Texas parole law in his case violated

the ex post facto provisions of the United States and Texas



Constitutions. Despite Zani's argunent, his claimfor an ex post
facto violation is noot.

The doctrine of nootness applies when (1) the controversy
presented to the federal court is no longer live or (2) the

parties |lack a personal stake in its outconme. Rocky v. King, 900

F.2d 864, 867 (5th GCr. 1990); see United States Parole Commin v.

Ceraghty, 445 U. S. 388, 396 (1980). Here, the Board agrees with
Zani that he shoul d have been considered for parole before his
1988 review. Zani was, however, denied parole when he was
initially considered in 1988 and has |lost "good tinme" credit as a
result of disciplinary violations since that review. The Board
has al so agreed that when Zani's tinme credited for rel ease equals
fifteen years--cal cul ated according to the pre-1967 | aw
applicable in Zani's case, Zani will again be considered for
parole. Therefore, any claimhe nmay have for unl awful
confinenent based on inproper calculation of parole eligibility
IS noot .

| V.

Zani al so asserts that the Board retaliated agai nst hi m by
denyi ng him parol e and parol e consi deration because his state
appeal was pendi ng and because he refused to admt his guilt. W
find Zani's retaliation claimto be without nmerit.

Al t hough we construe pro se petitions liberally, "nere
conclusory allegations on a critical issue are insufficient to

raise a constitutional issue." Koch v. Puckett, 907 F.2d 524,

530 (5th Gr. 1990) (citing United States v. Wods, 870 F.2d 285,




288 n.3 (5th Gr. 1989)); see Joseph v. Butler, 838 F.2d 786, 788

(5th Gr. 1988); Ross v. Estelle, 694 F.2d 1008, 1012 (5th G

1983). Absent record evidence, we cannot consider a habeas
petitioner's assertions "on a critical issue in his pro se
petition . . . to be of probative evidentiary value." Ross, 694
F.2d at 1011.

Qur review of the record indicates that Zani's all egations
are nerely conclusory. In his repleader filed March 16, 1991,
Zani stated as foll ows:

Has the [Board] retaliated agai nst petitioner for his
| egal activities? Yes.

Excl uding the fact of petitioner's direct appeal, the

[ Board] was well aware (1987-88) of petitioner's
extensive legal filings on his own behal f. According
to petitioner's records, he sent approximately 20

singl e-spaced typewitten pages to the [Board] prior to
March of 1988, many of which were copies of federa

court docunents . . . . Petitioner also included
"horror stories”" . . . and a copy of a 3-page
| etter-statenent about the "perfect crine"--i.e. three

jurors bl anket-pleading the Fifth Amendnent during
petitioner's notion for newtrial, held April 15, 1981,
and wal king away scot-free; while, sinultaneously,
sendi ng i nnocent petitioner to prison--a decision based
on their own admtted corruption.

The [Board] . . . considered petitioner's actions to be
"maki ng waves" and vi ewed such actions as
"count er productive" to "getting out of prison."
Zani thus offers nothing to show that his legal activities or his
refusal to admit his guilt were in any way connected with the
Board's decision to deny himparole. H's allegations are

specul ative at best and are hence neritless.



V.

Zani next asserts that his Board record contains false
informati on. However, he does not allege what infornmation he
believes his record contains beyond nmai ntaining that an Austin
pol i ceman suborned perjury. H's claimfor relief on this point
is based wholly on conclusory allegations and cannot therefore be
considered to give rise to a valid constitutional claim See
Koch, 907 F.2d at 530. Zani's claimwth respect to false
information in his Board record is therefore neritless.

VI,

Zani further maintains that he is factually innocent of the
crime for which he was convicted. This court recently remanded
Zani's petition for habeas corpus which chall enges his conviction
to the United States District Court for the Western District of
Texas. See Zani v. Collins, No. 93-8069 (5th Gr. Aug. 19, 1993)

(unpublished). Zani's claimof factual innocence--assum ng

arquendo that it is a viable claim see Herrera v. Collins, 113

S. . 853 (1993)--should be raised in that proceedi ng.
VII.

Zani also alleges that the district court should have
consi dered testinony froman evidentiary hearing held in another
federal habeas proceedi ng because testinony elicited in
conjunction with that cause will support his clains in the
i nstant habeas proceedi ng. Assum ng arguendo that the other
federal habeas proceeding has parole inplications for Zani, it is

unrelated to his instant habeas petition. This other federal



habeas proceedi ng i nvol ves a challenge to prison disciplinary
proceedi ngs and a denial of good conduct tine while the instant
case involves the denial of parole. Thus, the district court did
not err by refusing to consider testinony fromthis other federal
habeas proceedi ng.

VI,

For the foregoing reasons, we hold that the district court
reached the correct result in denying Zani's petition for habeas
corpus relief. W note that on March 24, 1993, this court
i nposed appell ate sanctions on Zani and ordered that Zani nust
obtain the witten perm ssion of a judge of this court before

prosecuting an appeal. Zani v. Raines, No. 92-4990 (5th Cr

March 24, 1993) (unpublished). This court further ordered that
Zani be taxed with all costs of his previous appeal and, until he
pays those costs, to obtain certification of a district court
that any appeal is taken in good faith before he may prosecute
anot her appeal in forma pauperis. 1d. Although those sanctions
are not applicable here because the notice of appeal in this case
predates our March 24, 1993 order, we rem nd Zani of the
sanctions we have inposed and stress that these sanctions are not
to be taken lightly.

The judgnent of the district court is AFFI RVED



