IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4222
Summary Cal endar

THOVAS E. SI MMONS
Peti ti oner- Appel | ant,
ver sus

JAMES A. COLLI NS, TEXAS
PARCLE COW SSI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Texas
(9:92 Cv 37)

(Sept enber 24, 1993)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
I
Thomas Ellis Simmons was indicted in the 88th District Court
of Tyler County, Texas, for the unlawful wuse of a crimnal
instrument as a habitual felony offender having two prior

convi cti ons. A jury found Sinmmons guilty of the offense and

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



assessed punishnment at 50 years in the Texas Departnent of
Corrections. Sinmmons directly appeal ed his conviction to the Court

of Crim nal Appeals, which affirned the judgnent. See S nmmobns v.

State, 690 S.W2d 26 (Tex. Crim App. 1985). Subsequently, Sinmons
filed two state applications for habeas corpus. The first
petition, No. 15,691-01, was denied without witten order or
hearing, and the second was denied w thout order as well.

Sinmmons filed a petition seeking habeas corpus relief in
federal district court. Wthout conducting an evidenti ary heari ng,
a magi strate judge issued an extensive report and reconmmendati on
that the petition be denied and that the clains in the petition be
di sm ssed with prejudice. Over Simmons's objections and after
conducting a de novo review, the district court adopted the
magi strate judge's report and recomrendation in full and di sm ssed
the petition wth prejudice. The district court issued a
certificate of probable cause and granted himIl FP status, enabling
Si nmons to appeal .

I

Simons asserts that he should have been granted an
evidentiary hearing by the district court on various issues raised
in his 8§ 2254 petition: 1) whether his court-appoi nted counsel had
a conflict of interest in representing him 2) whether he was
entitled to be present at the hearing on his attorney's request to
be excused; 3) whether he received ineffective assistance of

counsel ; and 4) whether perjured testinony was used to qualify a



deputy sheriff as an expert on tubul ar | ockpi cks and whet her that
testinony was inproperly used by the state to convict him
A

Si mmons argues that the nagi strate judge erroneously concl uded
W t hout conducting an evidentiary hearing, that his attorney did
not have a conflict of interest in representing Simons. Sinmmons
all eges that, during the hearing in state court, Kinney requested
to be excused fromrepresenting Si mons based on his concern over
the anmount of conpensation he would receive and the possibility
that he could not represent Simons adequately wth that
conpensati on. Sinmmons argues that because the testinonial evidence
i ndi cated that attorneys such as Kinney distinguish their services
for paying and non-paying clients, that a conflict of interest
existed and that he was prejudiced by Kinney's representation.
Simons's argunent that his defense counsel had a conflict of
interest is factually unfounded.

In order to prevail on this issue, Simons nust show that his
def ense counsel had an actual conflict of interest that adversely
affected [his] |awer's performance. "A conflict exists when
def ense counsel places hinself in a position conducive to divided

| oyalties." U.S. v. Vaquero, F. 2d , (5th Cr. Jul. 26

1993, Nos. 91-3781, 91-3805) slip pp. 5763, 5776 (internal
gquotations and citations omtted). A theoretical or nerely
specul ative conflict of interest will not invoke the protections of

the Sixth Anmendnent. The defendant nust prove that his defense



attorney was torn between two interests, either his own or the
interests of his client.

The state trial court decided that Simons's attorney should
not be excused based on the inadequate conpensation that court-
appoi nted attorneys receive. The trial court stated:

THE COURT: M. Kinney, | can say the matter you've
presented to the court is certainly informative and
hel pful , however, under our present system |' mpersuaded
that | can do nothing at this tinme but prevail upon you
to continue your services in behalf of M. S mmons and
overrule your notion to be excused as court appointed
attorney.

The magistrate judge's report and reconmmendati on concl uded
that Kinney's request to be excused based on the conpensation was
merely an opportunity to express his dissatisfaction with the
present system for conpensating court-appointed attorneys. The
magi strate judge determ ned:

Contrary to Petitioner's claim nowhere in the notion and
hearing transcript does M. Kinney assert that his
| oyalties are divided between paying and non-paying
clients. Petitioner alleges in his Traverse that "[the
transcript of proceedings] reflects that Kinney's on-
goi ng expenses necessitated that Kinney had to devote his
time and efford [sic] to his paying clients in order to
mai ntain his legal practice based on econom c needs."
Yet M. Kinney did not testify at the hearing.

Having read both the notion and hearing transcript, |
find that M. Kinney's notion was neant to serve as a
statenent against the rate of conpensation for court-
appoi nted attorneys in Tyler County, Texas and not, as
Petitioner clains, to serve as notice to the court that
M. Kinney woul d not or could not represent Petitioner in
an effective manner. A review of the trial transcript
reveals that M. Kinney made tinely, specific objections
during the trial, and diligently wurged notions
t hr oughout . Based on this evidence | cannot conclude
that a conflict of interest existed or, in this context,



that Petitioner was not provided effective assistance of
counsel

This conclusion is supported by the record and evidenced by
Ki nney' s defense of Simmons.
B

Simons argues that the state court erred in denying his
presence at the hearing on his counsel's request to be excused. He
contends that the district court erred by not granting him an
evidentiary hearing on whether he should have been present during
the hearing in state court on his attorney's notion to be excused.
Si mons di stinguishes his attorney's first notion to be excused
fromthe second and argues that he was not allowed to be present
during the first notion hearing and that he was unaware that such
nmotion had been filed in violation of his due process and equal
protection rights.

The record indicates that the first notion to be excused was
filed by Simmons's attorney on February 29, 1984, and denied on
May 31, after a hearing on April 18, 1984. The second notion to be
excused, which addresses Simons's failure to cooperate with his
attorney, was filed by Kinney on My 2, 1984. There is no
indication that Simmons was not inforned of the first notion
despite the court's failure to order his presence during the
evidentiary stage of the hearing. After he was brought into the
courtroom the judge explained to him what was taking place and

made an oral ruling on the matter at that tine. The court stated:



THE COURT: M. Simons, the court has had under
consideration the notion by M. Kinney to be excused as

your attorney. |I'mgoing to overrule that notion and
M. Kinney wll continue as your attorney.
In response, Simons replied, "Yes, sir," wthout making any

additional remarks or inquiring into the purpose of the hearing.
Rel evant case | aw on the issue of a defendant's presence at a
hearing is limted. The Suprene Court has ruled that a prisoner's
presence is required in a hearing held in a 8 2255 proceedi ng t hat
addr essed whet her t he convi cted defendant's attorney had a conflict
of interest because he had represented in a related case, a key

W t ness against him US v. Hayman, 342 U S. 205, 219-20, 72

S.C. 263, 96 L. Ed. 232 (1952). The Suprene Court based its ruling
on the fact that the district court nmade findings on controverted
factual issues without notice to Haynman and wi t hout his presence at
the hearing. 1d. at 220. "Whether the prisoner shoul d be produced
depends upon the issues raised by the particular case. Were, as
here, there are substantial issues of fact as to events in which
the prisoner participated, the trial court should require his
production for a hearing." Id. at 223. Unlike Haynman, the trial
court in this instance was conducting a hearing on the attorney's
motion to dismss and factual matters pertaining to his
conpensati on. The 1issue regarding adequate conpensation and
whet her the attorney could adequately represent Sinmobns was not
determ ned based on the record and files in the trial court or any

factual disputes between Simons and Kinney but on Kinney's



experience wth conpensation fromother indigent clients. Thus,
Si mons' s presence and testinony was not necessary because it woul d
not have assisted the court in protecting his Sixth Anmendnent
rights. The magistrate judge did not err in failing to conduct a
evidentiary hearing on this matter, as her report and
recommendati on i ndi cates that she based her ruling on the conplete
record which included a copy of the notion and a transcript of the
state-court hearing and the ruling and of the trial. Hayman, 342
U S at 219-20.
C

Simons argues that Kinney provided him with ineffective
assi stance of counsel by not investigating the scene of the crine,
by not inspecting the noney boxes on the |aundry machines, or
interviewi ng any of the state's witnesses. Specifically, Simmobns
takes issue with 1) the expert's testinony regarding the use of
rubber bands to adapt an instrunent and his attorney's failure to
rebut this testinony; 2) the attorney's failure to investigate the
background and experience of the state's expert w tness, Vardenan;
3) the attorney's failure to object to the indictnent as
duplicitous by chargi ng both a m sdeneanor and a fel ony; and 4) the
state's use of false and perjured testinony to enhance Vardenman's
qualifications. He contends that the state court record is
i nadequate to dispose of the ineffective assistance of counsel
claim and that a hearing should have been conducted by the

magi strate judge.



To prevail on his claim of ineffective assistance, Sinmmons
must show 1) that his counsel's performance was deficient in that
it fell below an objective standard of reasonabl eness; and 2) that

the deficient performance prejudiced his defense. Strickland v.

Washi ngton, 466 U.S. 668, 687-94, 104 S. (. 2052, 80 L.Ed.2d 674
(1984); H Il v. Lockhart, 474 U S. 52, 56-59, 106 S.C. 366, 88

L. Ed. 2d 203 (1985). In order to show prejudice, Sinmons nust
denonstrate that counsel's errors were so serious as to "render]|]
the result of the trial unreliable or the proceedi ng fundanental |y

unfair." Lockhart v. Fretwell, UusS __ , 113 S. Ct. 838, 844,

122 L.Ed.2d 180 (1993). A failure to establish either deficient

performance or prejudice defeats the claim Strickland, 466 U S.

at 697. Such a claimcan be rejected because of an insufficient
showi ng of prejudice without the need to inquire into the adequacy
of counsel's performance. 1d.

The Court held further: "The defendant nust show that there
is a reasonabl e probability that, but for counsel's unprof essi onal
errors, the result of the proceedi ng woul d have been different. A
reasonabl e probability is a probability sufficient to underm ne
confidence in the outconme.” |1d. at 694. The Court stated that
"the ultimate focus of inquiry nmust be on the fundanental fairness
of the proceedi ng whose result is being challenged.” 1d. at 696.
Moreover, "the court should recognize that counsel is strongly

presuned to have rendered adequate assistance and nade al



significant decisions in the exercise of reasonabl e professional
judgnent." 1d. at 690.

Si mons contends that his attorney's failure to investigate
t he background of Vardeman, the state's expert witness, and to
interview the eyew tnesses and owner of the laundry facility, and
to inspect the lock prejudiced his defense by allowing the
testinony of the state's expert witness to contribute to a guilty
verdi ct. These allegations have no nerit. Si mmons  has  not
i ndi cat ed what possi ble defenses further investigation would have
reveal ed other than rebutting the testinony regarding the rubber-

band theory in his notion for a directed verdict. See U S. .

Green, 882 F.2d 999, 1003 (5th Gr. 1989) (allegations that counsel
failed to investigate a defense nust showw th specificity what the
i nvestigation would have reveal ed). Sinmmobns argues that counsel
could have found out that the state's wtness was not as
experienced as he clained and could have been inpeached on this
basis. Sinmmobns notes that Vardeman stated that he had experience
Wi th cases involving the types of | ocks that were picked by Si nmons
at the laundry. However, the testinony at trial was that Vardeman
had worked on "a half dozen or so" cases of this nature and that he
had called the | ock manufacturer to find out nore about the design
of the locks." Simobns does not present a specific defense that
coul d have been proved by discrediting Vardeman's expertise or by
Kinney's interview ng the eyew tnesses. He nerely contradicts that

Vardeman had ever handl ed a tubul ar | ockpick case in Tyler County,



Texas. Si mons al so argues that Kinney could have investigated
Vardeman's qualifications and objected to his testifying as an
expert at trial. Si mmons asserts that Vardeman's testinony
conprised the state's entire case and that he coul d have been found
not quilty if Kinney had further investigated Vardenman. Thi s
theory is sinply incorrect.

There was substantial evidence against Sinmons in support of
the jury's verdict. There was eyewitness testinony from
Mchelle Marie Cotter who identified Sinmons as the party renovi ng
coins fromthe | aundry machi nes on January 17, 1984. Carolyn Renee
Loper testified that she also wtnessed Simobns opening the coin
boxes with a key and rubber bands. She confirned that Cotter and
a Mchael Myers were present and that all of them had discussed
what was occurring in the laundry. M chael Stephen Myers testified
that Simmons was in the laundry and that he saw him place a key
into a lock and open it. He stated that he went to the police
station to report that an apparent robbery was occurring. Although
each witness's testinony was not |engthy and detailed, it was
cogent and consistent and supported a verdict that Simmons al ong
with another man were guilty of using a key and rubber bands to
adapt the |aundry nmachi nes.

D

Si mons argues that he was entitled to an evidentiary hearing

on whether the state knowingly and intentionally used perjured

testinony for his conviction. He objects to the nmagi strate judge's

-10-



finding that Vardenman was not an expert but that Vardeman was
testifying nerely about the information he had recei ved about the
| ocks. Sinmmons conpares Vardeman's testinony to the statenent of
a Wlliam A Brewer, a 1l4-year expert locksmth, who based an
opi ni on on the operation of the | ock and the nethod for adopti on on
a picture of the lock and the witnesses' testinony at trial. In
his affidavit, Brewer contradicted that sonmeone coul d successfully
mani pul ate several | ocks in |less than 30 seconds and t he usef ul ness
of rubber bands in adapting a | ock such as the kind he exam ned.
Vardeman limted his know edge of the |ocks to the infornmation he
had received fromthe manufacturer.

To prove a due process violation from the use of perjured
testinony, Simons has the burden of establishing that "(1)
[ Vardeman] gave false testinony; (2) the falsity was material in
that it would have affected the jury's verdict; and (3) the
prosecution used the testinmony knowing it was false." May V.

Collins, 955 F.2d 299, 315 (5th Cr. 1992), cert. denied, 112 S. C

1925. It is evident that Vardeman's testinony was material and
affected the jury's finding of guilt. Simmons, however, fails to
prove either that Vardeman's testinony was false or that
prosecutors knew that it was false and that it affected the jury's
verdi ct. As noted earlier, several wtnesses testified that
Simons and a conpanion were renoving coins from the |aundry
machi nes by using a key and rubber bands. An evidentiary hearing

on this issue is not needed because the nagistrate judge was able

-11-



to reviewthe transcript of the proceedings. The nagistrate judge
stated in her report and recomrendation that Vardeman was not
offered as an expert in locks and lock picks, but on crimna

I nstrunents. Simmons has failed to allege facts that were
unresolved in the state proceeding and if proved would entitle him
to the wit. Therefore, an evidentiary hearing was not required.

See OBryan v. Estelle, 714 F.2d 365, 403 (5th Gr. 1983), cert.

deni ed, 465 U. S. 1013 (1984).
1]

For the reasons stated herein, the judgnent of the district

court denying habeas relief is

AFFI RMED
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