IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4209
Summary Cal endar

W LLI E GARNER,
Pl ai ntiff-Appellant,
ver sus
KI RBY ROBI NSON, et al.
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Texas
4:92 CV 213

(May 12, 1993)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *
I

Texas prisoner WIllie Free-I-Gar'ner alk/a WIllie G@Grner
(Garner), fornerly incarcerated in the Denton County, Texas jail,
sued officials of that jail for civil rights violations. He
all eged that officer Mary Baskin thrice opened nmail addressed to

himin envel opes bearing the return address of his attorney and

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



bearing an inscription stating that the contents were | egal nail
He alleged that Baskin's superiors and fellow officers failed to
supervi se her adequately and participated in or acceded to the
openi ngs.

The magi strate judge explained to Garner that the viability of
his suit required sonme prejudice or harm accruing to him as a
result of Baskin's acts. The magistrate judge allowed Garner 30
days in which to anmend his conplaint to allege such an injury.
Garner filed an anendnent, which omtted any allegation of harm
except to reassert that his constitutional rights were viol ated.

For Garner's failure to allege harm the nmagistrate judge
recomended that | FP be denied and that the action be di sm ssed as
frivolous pursuant to 28 U S C 8§ 1915(d). Over G@Garner's
objections that still described no prejudice, the district court
adopted the magistrate judge's report, dismssed the action as
frivolous pursuant to 28 U S.C. 8§ 1915(d), and denied |FP.

Early in the proceedi ngs, Garner noved to proceed | FP and
for appointnent of counsel. The nmagistrate judge denied
appoi nt nent of counsel. No action was taken on the IFP notion
until after the nerits were anal yzed.
I

The district court denied |FP and dism ssed as frivol ous at

the sane time. This dual disposition of the IFP notion and the

case itself creates sone procedural problens for three reasons.



First, the actual dism ssal for frivol ousness depends on | FP havi ng
been granted. 28 U S.C. 8§ 1915(a), (d).

Second, the disposition of the IFP notion here was based on
the nmerits of the conplaint. Initially, though, if a plaintiff's
financial status warrants it, IFPis granted and the case docket ed.

Watson v. Ault, 525 F.2d 886, 891 (5th Gr. 1976). Thi s

determ nation should be based solely on the plaintiff's economc

status. Cay v. Estelle, 789 F.2d 318, 322 (5th Gr. 1986). Then

the district court nay evaluate the nerits of the clai msua sponte.

Ali_v. Hggs, 892 F.2d 438, 440 (5th Cr. 1990).

If aclaimis frivol ous, see Denton v Hernandez, us

112 S. C. 1728, 1733, 118 L. E. 2d 340 (1992), it may be di sm ssed
pursuant to 28 U.S.C. § 1915(d). 1d. Adistrict court may dism ss
an | FP action whenever it properly determnes that the action is
frivol ous, even before service of process. Cay, 789 F.2d at 324.
After IFP is granted and an action dism ssed as frivolous, the
district court may certify that an appeal nmay not be taken | FP. 28
U.S.C. § 1915(a).

Third, the dual disposition nmakes the procedural posture of
this appeal unclear. The case is now before this court as an
appeal of right, not as a notion for | FP;, yet Garner was denied | FP
in the district court; but still he received a judgnent w thout
paying fees. Finally, there was no certification fromthe district
court that Garner may not appeal IFP. Garner, therefore, was not

on notice to apply to this court for IFP



W have concl uded, however, that the procedural anonmaly, which
was not of Garner's making, should not prevent a disposition of the
appeal on its nerits.

1]
Garner argues that his action is not frivolous. He asserts

that Baskin acted arbitrarily and capriciously with the intent to

harass him causing him stress and angui sh. Even at this late
stage, Garner still fails to state that the defendants' all eged
acts had a negative effect on any |egal proceeding. Legal

prejudice suffered by the plaintiff is an essential elenent of a
civil rights suit for prison officials' interference with |egal

mai | . Hent horn v. Swi nson, 955 F.2d 351, 354 (5th Cr.), cert.

denied, 112 S. C. 2974 (1992); R chardson v. MDonnell, 841 F.2d

120, 122 (5th Cir. 1988).

Garner further argues that the dism ssal was premature. He
asserts that the defendants should have been served and that his
| ack of skill in presentation should have been taken i nto account.
The magi strate judge expl ained the deficiency to Garner, and Gar ner
still did not renedy it. The dism ssal, which was based on
Garner's failure to plead an essential elenent of the cause of
action, was proper wthout service of the defendants. See Cay, 789
F.2d at 324.

Garner finally urges that the district court should have
appoi nted counsel for him Barring exceptional circunstances, a 8§

1983 plaintiff has no right to appointed counsel. Uner v.



Chancellor, 691 F.2d 209, 212 (5th Gr. 1982). Appoi ntnment is
Within the district court's discretion. 1d. at 213. The district
court did not abuse its discretion in not appointing counsel for

this frivolous |awsuit.

|V
For the reasons stated herein, the judgnent of the district

court iIs
AFFI RMED



