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PER CURI AM *

Def endant Whitney Alfred was tried before ajury and convicted
of conspiring to possess and possessing crack cocaine with the
intent to distribute, in violation of 21 US C 88 846 and
841(b) (1) (A (1988), wusing a firearm in relation to a drug
trafficking offense, inviolation of 18 U . S.C. 924(c)(1), and bei ng

a convicted felon in possession of a firearm in violation of 18

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



US C 8§ 922(9g)(1). Al fred now appeals his conviction and
sentence. W affirm
I

Danny Antoine, a confidential governnent informant, arranged
to purchase three ounces of crack cocaine from Kevin Adans.
Antoine infornmed New Iberia, Louisiana police of the inpending
transaction and contacted Adans to arrange a site where the
purchase coul d be consummated. O ficer Troy Gant, wearing a "body
m ke" and transmtter, then acconpani ed Antoi ne to the agreed-upon
parking |ot. When Adans, acconpanied by Alfred, arrived at the
scene, Antoi ne approached their vehicle and asked whet her they had
the drugs. Although Adans replied that he had the drugs, Antoine
and Adans coul d not agree whether to conduct the deal in Gant's or
Adans's vehicle. Adans and Alfred, instructing Antoine and Gant to
follow them then drove out of the parking |ot. When officers
endeavored to stop the vehicle, Adans, who was driving, attenpted
toflee. During the short pursuit that foll owed, the driver's door
of the vehicle was opened and a bag cont ai ni ng approxi mately si xty-
four grams of crack cocaine tossed out. However, officers
eventual | y apprehended both Adans and Al fred and recovered t he bag
of cocaine. Oficers also found a handgun between the front seats
of the car driven by Adans.

I

Alfred first challenges the sufficiency of the evidence

supporting his conviction for possession of a firearm by a

convicted felon. Specifically, A fred contends that the governnent
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failed to introduce evidence denonstrating that he previously had
been <convicted of a felony offense. The governnent, not
surprisingly, argues that it did introduce proof of Alfred's
previous conviction and that Alfred's objection is based on a
skewed reading of the record. W agree.!

The governnent at trial sinmultaneously offered three itens in
evidence. The prosecutor stated that the first item a stipulation
regarding | aboratory testing of the sixty-four granms of crack
cocai ne, was marked as "CGovernnent Exhibit Nunber 1"; the second
item "certified docunents of the 15th Judicial D strict Court in

and for Lafayette Parish," was marked as " Gover nnment Exhi bit Nunber
3"; and the third piece of evidence, a stipulation regarding
certain fingerprint cards, was marked as " Gover nnment Exhi bit Nunber
12." After the prosecutor read the stipulations to the jury, the
district court announced, "They'll be received." Unbeknownst to
the parties, however, the court reporter transcribed that the
district court admtted only exhibits one and twelve in evidence.
Moreover, the "certified docunents" evidencing Alfred' s prior

convi ctions were not marked as exhi bit nunber 3, as the prosecutor

stated, but as exhibit nunber el even. Al fred contends these two

! Because Alfred failed to nmove for a judgnent of acquittal based on
t he grounds he now al | eges require reversal, we restrict our reviewof his claim
to whet her his conviction resulted in a nmani fest m scarriage of justice. United
States v. Vaquero, 997 F.2d 78, 82 (5th Cir. 1993), petition for cert. filed
(1993); United States v. Galvan, 949 F.2d 777, 782 (5th Cr. 1991). "Such a
m scarriage would exist only if the record is devoid of evidence pointing to
guilt, or . . . [if] the evidence on a key el enent of the of fense was so tenuous
that a conviction would be shocking." Galvan, 949 F.2d at 782-83. "In making
this determination, the evidence . . . nust be considered "in the |ight nost
favorabl e to the governnment, giving the government the benefit of all reasonable
i nferences and credibility choices.'" United States v. Ruiz, 860 F.2d 615, 617
(5th Gir. 1988).
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facts verify his claimthat the governnent did not offer proof of
his prior felony conviction in evidence.

Exam ning the record as a whole, however, we do not find the
court reporter's mstaken transcription of the district court's
ruling and the governnent's msmarking of the pertinent exhibit
sufficient to support a finding that the governnent did not
i ntroduce proof of Alfred s prior conviction. Instead, the record
denonstrates that the governnent offered, and the district court
admtted, the certified copies of Afred s guilty plea and the
state court's judgnent of conviction in evidence. Moreover, after
t he governnent described the contents of the three exhibits being
offered, Alfred stated that he had "[n]o objection”" to them Thus,
we find that the district court admtted the governnent's proof of
Alfred's prior felony conviction in evidence.? Consequently, we
find sufficient evidence to uphold Alfred' s conviction.

1]

Alfred next contends that the district court erred by

admtting evidence of other crines, wongs, or acts wthout a

speci fic determ nation))pursuant to Fed. R Evid. 404(b) and United

2 O her facts al so support this conclusion. For exanple, the certified
copi es are narked as a governnment exhibit. Mreover, the district court clerk's
exhibit I'ist indicates that exhibit nunmber 11, described as "certified copies of
docunents of the 15th Judicial District Court,” was offered and admtted in
evi dence after exhibit nunber 1))the stipulation regarding | aboratory testing of
the crack))but before exhibit nunber 12))the stipulation regarding the
fingerprint cards. Exhi bit nunber 12, also admitted in evidence wthout
objection, refers to "the conviction of a Wiitney Alfred on March 19, 1991, in
Cause No. 599950 of the 15th Judicial Court in and for Lafayette Parish for
Aggravated Battery." Finally, although Alfred fails to address whether the
district court allowed exhibit 11 to go with the jury during deliberation, the
certified copies of AlIfred's plea and prior conviction are included inthe record
on appeal, thus inplying that the copies were adnitted i n evidence and exani ned
by the jury.
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States v. Beechum 582 F.2d 898 (5th Cr. 1978) (en banc), cert.
denied, 440 U.S. 920, 99 S. C. 1244, 59 L. Ed. 2d 472 (1979)))t hat
such evidence was adm ssible. Because Alfred failed to object to
t he evidence he now argues was i nadm ssi bl e under Rule 404(b), we
may reverse only if the adm ssion of the evidence constitutes plain
error. United States v. G eenwood, 974 F.2d 1449, 1462 (5th Cr.
1992), cert. denied, ___ US. __ , 113 S. C. 2354, 124 L. Ed. 2d
262 (1993); United States v. Marrero, 904 F.2d 251, 259 (5th
Cr.), cert. denied, 498 U S. 1000, 111 S. C. 561, 112 L. Ed. 2d
567 (1990).3

Al fred specifically argues that the district court commtted
plain error by allowing officer Lennis Landry to testify that he
believed Alfred was "in the crack cocai ne business."* W believe

that Landry's testinony was adm ssible both as an expl anation of

8 Al fred al so argues that the district court did not conduct the two-
part Beechuminquiry to determ ne whether the evidence was admni ssi ble. However,
"[a] defendant nust object on Rul e 404(b) grounds in order to require a district
court to conduct a Beechum hearing." G eenwood, 974 F.2d at 1462 n.8. Thus,
because Alfred failed to object to the challenged evidence, the district court
was not required to engage in a Beechum anal ysis sua sponte.

4 On cross-exam nation, Alfred questioned Landry about the police
report that Landry prepared shortly after Alfred's arrest. The report stated
that "Adans i nformed i nvestigators that he coul d make drug purchases fromvol une
drug dealers in Lafayette." Landry stated that it was Al fred who actually nade
the statenents referred to in the report, not Adans. On redirect exam nation
the foll owi ng exchange occurred:

Q But [Alfred] said he could set up drug deal s?

A He said he could do all the list of names that |
[previously testified about], that he could nmake
pur chases from t hose individual s.

Q Why was he telling you that he coul d make purchases from
t hose i ndi vi dual s?
A Well, it's been nmy experience . . . that anybody that

coul d make purchases fromthe nanes of that he furni shed
-- | personally made drug purchases from one of the
persons that he listed, and it was hard, so | assuned
that if he could make purchases fromthese individuals
that he had to be close to themor in the crack cocaine
busi ness.
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why Al fred's statenent regarding his ability to purchase crack from
certain individuals was significant and as evi dence denonstrating
Alfred's crimnal intent. See Marrero, 904 F.2d at 259. Moreover,
in light of the overwhelmng evidence of Alfred's guilt of the
charged offenses,® the introduction of Landry's testinobny was not
plain error. Geenwod, 974 F.2d at 1463.
|V

Alfred's final contentionis that heis entitled to a downward
adjustnent in his sentence for mninmal or mnor participation in
the offenses.® The guidelines state that a mninmal participant is
one who denonstrates a "lack of know edge or understandi ng of the
scope and structure of the enterprise.” U S. S.G § 3Bl1.2, comment.
(n.1). Simlarly, a mnor participant is one who is "l ess cul pable
t han nost ot her participants, but whose role could not be descri bed
as mnimal." 1d. (n.3). As nost offenses are commtted by actors

of roughly equal culpability, the mninmal participant adjustnent

5 For exanple, Antoine testified that when he told Adanms he wanted to
nake the deal in the vehicle driven by officer Gant, Alfred replied that "it
ain't going down like that." Alfred then told Antoine to get in the vehicle

driven by Adanms. Wen Antoine refused, Adans and Al fred told Antoine and Gant
“"to foll owthem[because] they wanted to neet sonewhere el se." Mreover, Antoine
testified that when he originally approached Adans's vehicle, Al fred had
possessi on of the bag of crack. Thus, the evidence adduced at trial denonstrated
that Alfred not only had possession of the crack, but exerted control over the
terms and | ocation of the drug purchase.

6 The sent enci ng gui del i nes provide:

Based on the defendant's role in the of fense, decrease the offense
| evel as foll ows:

(a) If the defendant was a nminimal participant in any crimnal
activity, decrease by 4 |evels.
(b) If the defendant was a minor participant in any crimnal

activity, decrease by 2 |evels.
In cases falling between (a) and (b), decrease by 3 |evels.

US.S.G § 3BL.2 (Nov. 1992).

- 6-



"I's designed to be applied infrequently." United States .
Nevarez- Arreola, 885 F.2d 243, 245 (5th Cr. 1989).

The presentence i nvestigation report ("PSR') found that Alfred
shoul d not receive the dowward adjustnment for mnimal or mnor
participation. Alfred did not object to the PSR, and the district
court explicitly adopted it. Consequently, Alfred may not now
rai se objections toit absent plainerror. United States v. Lopez,
923 F.2d 47, 49 (5th Cr.), cert. denied, __ US __ , 111 S. C
2032, 114 L. Ed. 2d 117 (1991). "Questions of fact capable of
resolution by the district court upon proper objection at
sentencing can never constitute plain error.” Id. Because the
i ssue of whether Alfred was a minimal or mnor participant is a
question of fact that the district court resol ved during sentencing
W t hout objection, we refuse to reach the nerits of his claim

\%
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



