IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4197
Conf er ence Cal endar

W LLI AM BYRON HOLLI'S, JR,
Pl ai ntiff-Appellant,
vVer sus
CRAI G A. RAINES ET AL.,
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court

for the Eastern District of Texas
USDC No. 92-CV-469

August 20, 1993
Before JOLLY, JONES, and DUHE, Circuit Judges.
PER CURI AM *

WIlliamByron Hollis, Jr., a prisoner in the Mchael Unit of
the Texas Departnent of Crimnal Justice - Institutional
Division, filed a civil rights conplaint under 42 U S.C. § 1983.
Hollis all eged, anong other things, that prison officials used
excessive force against him On Cctober 30, 1992, the nagistrate
judge ordered Hollis to pursue his conplaints through the prison
grievance system Hollis was given 60 days to pursue these

remedies. The magistrate judge warned Hollis that failure to

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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conply with the order would result in the dismssal of his
lawsuit. On Decenber 29, 1992, Hollis filed inmate grievance
forms related to the alleged use of force. The magistrate judge
recommended and the district court ordered that the conplaint be
di sm ssed as frivol ous because Hollis had not conplied with the
order to exhaust his renedies through the inmate grievance
procedure.

Al t hough neither the magistrate judge nor the district court
specifically cited to Fed. R GCv. P. 41(b), the dismssal with
prejudice of Hollis's conplaint was the result of his failure to
conply with the nagistrate judge's order. Rule 41(b) dism ssals

are reviewed for abuse of discretion. Berry v. Cl GNA/ RSI - Cl GNA,

975 F.2d 1188, 1191 (5th Cir. 1992). This Court will find an
abuse of discretion unless "there is a clear record of delay or
contumaci ous conduct by the plaintiff and . . . the district
court has expressly determ ned that |esser sanctions woul d not
pronpt diligent prosecution, or the record shows that the
district court enployed | esser sanctions that proved to be
futile." 1d. (footnote omtted).

Hollis asserts that he did exhaust the prison grievance
procedure. The record shows that he submtted all three steps of
the inmate grievance forns within the tinme ordered. There is
nothing in the record to denonstrate contumaci ous conduct. There
is nothing in the record to denonstrate that any | esser sanction
was consi dered, nmuch | ess inposed with no result. Therefore, the
dismssal with prejudice of Hollis's conplaint is VACATED and the
case REMANDED for appropriate disposition.



