IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4183
Summary Cal endar

KERM T J. PITRE, 436-50-0413,
Pl ai ntiff-Appellant,
ver sus

DONNA SHALALA, U.S. SECRETARY OF
HEALTH AND HUMAN SERVI CES,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Louisiana
(91-Cv-1781)

(March 18, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Appellant Kermt J. Pitre was born in April 1934 and has a
hi gh school education. He has worked as a sei snograph operator,
geophysi cal party manager, backhoe operator, and crawfish farner.

I n February 1988, Pitre applied for Social Security disability

benefits, claimng disability since January 1988 due to heart

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



probl ens, back problens, and arthritis. The ALJ held a hearing in
March 1989. In May 1989, the ALJ found Pitre not disabled. I n
Novenber 1989, the Appeals Council vacated the ALJ's decision and
remanded the case to the ALJ for further findings regarding Pitre's
al cohol i sm The sanme ALJ held a supplenental hearing in March
1990. I n August 1990, the ALJ once again found Pitre not disabl ed.
The Appeal s Council denied review, nmaking the ALJ's determ nation
the final decision of the Secretary.

Pitre sought judicial review. On cross notions for summary
judgnent, the nagistrate judge recomended that the denial of
benefits be affirmed. Over Pitre's objections, the district court
adopt ed the nagi strate judge's report, granted summary judgnent for
the Secretary, and dism ssed the case.

I

Pitre argues generally that the ALJ's decision is not
supported by substantial evidence and is contrary to |aw He
argues four specific grounds, to wt: 1) the ALJ did not give
proper weight to Pitre's subjective conplaints in determning his
residual functional capacity (RFC), 2) the ALJ did not consider all
of Pitre's inpairnents in conbination, 3) the ALJ used the
incorrect |legal standard in evaluating Pitre's al coholism and 4)
the ALJ erred in finding that Pitre was capabl e of perform ng jobs

avail able in the national econony.



|1

In the instant case, the ALJ nade the follow ng findings on
remand from the Appeals Council. Pitre neets the insured status
requi renents for the relevant period. Pitre has not engaged in
substantial gainful activity since January 1988. Medi cal evidence
shows that Pitre has severe arthritis of the back and shoul ders and
chronic alcohol abuse but does not have an inpairnent or
conbination of inpairnents listed in, or equal to one listed in,
the relevant appendix. Pitre has the RFC to performthe physical
exertional and nonexertional requirenents of work except for
lifting nore than 50 pounds. He cannot perform his past rel evant
wor k as a geophysi cal party observer, geophysical party nmanager, or
backhoe operator. Pitre's RFC "for the full range of medi um work
is reduced by limted ability to clinb, stoop, craw, reach and
strain and his inability to work around vibration or tenperature
extrenmes."

The ALJ also found the followng. Pitre does not have work
skills that are transferable to skilled or sem -skilled other jobs.
Based on Pitre's exertional capacity for nmedium work, his age
education, and work experience, he is not disabled. Pitre's
exertional limtations prevent himfromperformng the full range
of medi um work, but he can perform a significant nunber of jobs
that exist in significant nunbers in the national econony, such as

order clerk, dispatcher, shipping and receiving clerk, and security



guar d. Thus, the ALJ issued his decision that Pitre is not
di sabl ed.
11

Al t hough the record is replete with nedical evidence that w |
support the Secretary's decision, we wll sinply recount here the
testi nony of vocational expert Dr. John Ginmes, who testified at
the March 1990 hearing. The ALJ asked Dr. Gines whether Pitre
could perform any jobs in the national econony if one were to
assune that Pitre has all of the limtations, restrictions, and
pains that he alleged in his testinony and that he i s an al coholi c.
Dr. Gines said, "No." The ALJ then asked:

Assunme now that M. Pitre has a sonmewhat degenerative

di sc disease at L3-L4. He has full range of notion in

the | eft shoul der and he can lift occasionally 50 pounds.
He can lift a maxi mum frequently of 25 pounds. He can

stand and walk without -- he's not affected. Standing
and wal king are not affected by the inpairnent. Hi s
sitting is not affected by the inpairnent. He can

occasionally clinb, occasionally stoop, frequently kneel,
frequently balance, frequently crouch and occasionally
crawl. Hi s reaching and pushing and pulling are affected
by the inpairnent because they nmay bother the |eft

shoul der. H s handling, feeling, seeing, hearing and
speaking are not bothered by the inpairnent. He is
restricted from tenperature extrenes, high humdity or
vi brati on. He's not restricted from heights, noving
machi nery, chem cals, dust, noise or funes. Considering
only those physical Iimtations, would there be jobs that
he can performin the national econony?
Dr. Gines said, "Yes." Dr. Gines explained that such jobs
i nclude cashier, hotel clerk, information clerk, order clerk,

di spatcher, shipping and receiving clerk, and security guard.



The ALJ posed a third hypothetical, asking about jobs for a
person of the sane limtations but assuming "a non exertional
i npai rment of an al coholic consunption probl emand [the person] has
a significant history of many years of al cohol abuse, but that he
apparently has responded to a chem cal dependency programand pri or
to, or has renmai ned sober fromAugust of 1989 until March 1990" and
has good personal interaction skills and ability to carry out
i nstructions. Dr. Gines stated that it mght elimnate sone
stressful cashiering jobs.

The ALJ followed up by asking Dr. Ginmes to assunme everything
in the previous question and add that the person suffers from
"trenmendous hangovers." Dr. Gines answered that if the
consunption of al cohol were frequent enough to cause the person to
m ss work, the job base would be significantly eroded.

|V
A

Pitre first argues that the ALJ inproperly held that his
subj ective conplaints were not credible because they were not
supported by objective nedical evidence. The ALJ found, "To the
extent the claimant is limted to the performance of a restricted
range of mediumwork, his conplaints are credible.”

An ALJ may not ignore a claimnt's subjective conplaints of
pain. Nor, however, may an ALJ nmake no findings regarding such
conplaints if, given credence, they would result in benefits.

Carrier v. Sullivan, 944 F.2d 243 (5th Cr. 1991). Were an ALJ




credits such conplaints but not to the extent that the plaintiff
w shes, the ALJ nmakes a credibility determnation that this Court
does not reweigh. 1d.

Pitre argues that he has significant health problens, which
are disabling. Except for the July 1988 VA report, the objective
evi dence shows that although he has significant health problens,
they are not disabling. The ALJ found Pitre's subjective account
credible up to the point at which his testinony departed fromthe
obj ective accounts. W cannot rewei gh that objective evidence and
i nvade the province of the trier of fact.

B

Pitre argues that the ALJ failed to consider the i npact of al
of Pitre's inpairnents in conbination. He argues:

Qobviously, the ALJ did not consider the appellant's

subj ective testinony, the substantiating testinony of his

w fe, the reports and nedical records fromthe VA or the

limtations caused [sic] the appellant's heart condition,

al coholism and limted nental functioning. The only

evi dence the ALJ considered in making his RFC assessnent

was the consultative report of Dr. Wbre.

Appel lant's brief at 19-20.

The Secretary argues that this i ssue should not be considered
because Pitre did not raise specific aspects of his argunent--
consideration of Pitre's heart condition and intellectua
functioning--in the district court or before the Appeals Council.
Wiile Pitre did not specifically cite those two topics, he did

conplainin the district court that the ALJ "failed to give proper

consideration to all of the nedical evidence supporting the



plaintiff's nmental and physical inpairnments" and before the Appeal s
Council that the ALJ's decision was contrary to the law and the
evi dence. Thus, Pitre seens to have preserved this issue for
review, we will therefore address the nerits of this argunent.

The ALJ's first decision considered Pitre's heart problens,
Pitre's own testinony, Ms. Pitre's testinony, and the VA nedica
reports. The Appeals Council remanded for the ALJ to consider
Pitre's alcoholism The ALJ stated at the beginning of his
decision on remand that no new evidence of Pitre's physical
condi tion had been submtted in the year since the first decision.
The second decision focused on Pitre's al coholism and consi dered
Pitre's testinony. It did not consider the testinony of Ms. Pitre
or Pitre's alleged |ower level of intelligence.

Upon remand of a case fromthe Appeals Council, the ALJ may
make any determnation that is not inconsistent wth the remand

order. Houston v. Sullivan, 895 F.2d 1012, 1015 (5th Gr. 1989).

Merely because the ALJ has the discretion to nmake such a
determ nation, however, does not nean that he nust do so. By
announci ng that no new evidence of Pitre's physical condition had
been submtted, the ALJ apparently chose not to redeterm ne facts
previ ously found.

Ms. Pitre's testinony at the second hearing only confirned
her husband's account of his activities and differed little from

her testinony at the first hearing. As to the asserted "limted



mental functioning," Pitre argues about an all eged fact that is not
in the record.

Dr. Fruge found Pitre's verbal 1Q score to be 77, his
performance 1 Q score to be 74, and his full scale 1Q score to be
75. Dr. Fruge stated that the test scores reflected a borderline
intelligence and were valid. Dr. Fruge also reported that Pitre
had the nental abilities to performunskilled to sem -skilled jobs.

Dr. Ginmes considered Dr. Fruge's scoring "curious" because
Pitre's previous jobs and his ability to conmunicate verbally
i ndi cated that he has a higher intelligence | evel thanreflected in
the scores. Dr. Gines did not question Dr. Fruge's opinion that
Pitre had the nental ability to do unskilled or sem -skilled work.

The record reflects that Pitre has an intelligence level in
the 70's. The record also reflects that he has the nental capacity
to do certain kinds of work. Gven that the record shows Pitre to
have adequate nental ability for unskilled and sem -skilled jobs,
no fact was established to show that Pitre has "limted nental
functioning," as Pitre now argues. |In short, Pitre has identified
no fact in the record that the ALJ was required to, but did not,
consi der.

C

Pitre argues that the ALJ used an incorrect standard in
evaluating Pitre's alcoholism The ALJ, he argues, ignored Pitre's
assertion that he began drinking nore heavily after he becane

unabl e to work.



"Before a finding of disability due to al coholismcan be nade,
it nust be shown that the claimant is addicted to al cohol and

cannot control his drinking voluntarily.” Neal v. Bowen, 829 F.2d

528, 531 (5th Cr. 1987). For exanple, a clainmant's testinony that
he cannot control his drinking, that he drinks a dozen beers a day,
and that he was fired for drinking on the job would support a
finding of disability. Id. By contrast, hospitalization for
al cohol addiction, use of alcohol after working hours, use of
medi cation to help control drinking, abstention fromdrinking for
five weeks, voluntary reduction in alcohol consunption for health
reasons, and no evidence indicating that alcohol ever interfered
wth the claimant's job performance, taken together, support a
finding of no disability. I1d. at 531-32. Gven Pitre's history of
successful treatnent, use of alcohol only after working hours,
vol untary reduction in consunption foll owed by absti nence for about
seven nonths, and loss of only one job due to alcohol in an
ot herwi se satisfactory work history, his case is nmuch closer to the
latter illustration in Neal than the fornmer.

Additionally, the ALJ found, "There is no evidence his
condi tion changed substantially after Decenber, 1987 except that
the claimnt sought treatnent for his problem™ The evidence
supports that finding and would also support the finding that

Pitre's al coholismactually inproved.



D

Finally, Pitre argues that the ALJ's finding that Pitre was
able to performother jobs available in significant nunbers in the
nati onal econonmy was contrary to the evidence. He asserts that the
ALJ's hypothetical questions to the vocational expert did not
present all of Pitre's limtations. He argues, "The ALJ's deci sion
indicates he relied exclusively on a hypothetical question which
related the limtations as found in the report of Dr. Wbre."

Hypot heti cal questions that are based on the testinony or

evidence in the record may be asked. Chaney v. Califano, 588 F. 2d

958, 960 n.5 (5th Gr. 1979). The limtations cited in the
hypot hetical s--arthritis, back and shoul der problens, alcohol
abuse, limtations on clinbing, stooping, crawing, reaching,
straining, and exposure to vibrations and tenperature extrenes--
were the limtations that the ALJ found Pitre to have. The ALJ's
findings are supported by substantial evidence. Pitre has
identified no authority that requires the ALJ's hypotheticals to
i ncorporate "facts" that he does not find.
\%
For the reasons set forth herein, the judgnment of the district

court iIs

AFFI RMED

-10-



