IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4170

Summary Cal endar

OSCAR CORDAZ,

Pl ai ntiff-Appellant,
V.
UP MARTI N, WARDEN, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(9:92 Cv 39)

(Sept enber 15, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Plaintiff-Appellant Oscar Ordaz, a Texas prisoner, appeals

fromthe district court's dismssal of his pro se, in forma

pauperis civil rights conplaint as frivol ous pursuant to 28
US C 8 1915(d). Finding no reversible error, we affirmthe

di sm ssal

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



. BACKGROUND

On Novenber 24, 1990, OGscar Ordaz received a disciplinary
report froma female prison guard, L. Vian. 1In the report, Vian
all eged that Ordaz was "masturbating in public." She
specifically clained that, while she was maki ng her rounds at
about 10:30 p.m, Ordaz stopped her and asked her for sone
medi cation while he was masturbating. Odaz did not deny that he
was masturbating, but he clainmed that he should not be
di sci pli ned because he was only doing so in the privacy of his
cell. According to Ordaz, the incident occurred as foll ows:

Mss L. Vian was working [on the] 3rd shift--10:00
p.m to 6:00 aam She . . . was doing her count which
was at about 10:30 p.m and while doing her count she
was asking all inmate's if we had any nmai nt[enance]
probl ens and al so she was passing out Tylenol's and
Aspirin's and prison supplies such as 1.60 fornms; sick
call forns; etc., etc. She was doing all of this while
doi ng her count and passing out supplies if we asked
for them She started on 3-row and th[e]n canme down to
2-row (which is how all officers do it, they start on
3-row), and when she got to 2-row and cane to ny cel

and stood in front of nmy cell, that's when | noticed
that it was already 3rd shift. Wile she stood in
front of ny cell | was listening to the radio with ny

headphone's on and | ooki ng at a magazi ne and
mast ur bat i ng.

Wil e she stood in front of ny cell | noticed that
she was not naking any nove in going to the next
cell[.] | figured she would since | was in the nude

but she didn't, so I took off my headphone's and that's
when she asked ne if | had any maint[enance] problem
and | told her no and th[e]n she asked if | needed any
medi cation or prison supplies and | said no to both.

Wil e she was asking ne all this | was still in ny bunk
in the nude, so | kind of freaked out and felt kind of
enbarrassed cause | was in the nude. . . . | never at

anytine called her or asked her for any nedication
while | was masturbating. Wile she was standing in
front of ny cell and asking ne if | had any problens or
needed anything she never at anytine tell me to put ny
cl ot he[s] on.



At a disciplinary hearing held on Decenber 3, 1989, (Ordaz
was found guilty of masturbating in public. As a result of this
finding, Ordaz apparently |ost 180 days of good tine credit and
30 days of comm ssary privileges, had his status reduced "from s-
4 toline class 1," and was restricted to his cell for 15 days.
He appeal ed the outcone of the disciplinary hearing, but the
warden affirmed the finding of guilt and the puni shnent.

A simlar incident involving masturbation by Ordaz occurred
i n Decenber 1990, when another female guard, "Mss J. Burn" filed
a disciplinary report concerning "sexual m sconduct” by Ordaz.
According to Ordaz,

When | went to the disciplinary hearing, | just went to

get sentenced cause | didn't want to go through the

hum liation again, which | had before. And | knew I

wasn't going to win anyway. The out-cone of it was

that | lost 90 day's good tinme and cell restriction for

15 day[s], plus 30 day's conm ssary restriction.

Yet a third masturbation incident occurred on January 1,
1992, when Ordaz was again witten up for "sexual m sconduct."”
The femal e prison guard who filed the disciplinary report this
time, "Mss Z Layne," clainmed that Ordaz called her to his cel
so that she could see himmasturbating by the cell door. At the
di sciplinary hearing occurring after this incident, Odaz was
again found guilty. As a result of this finding, he again |ost
good tinme credit, commssary privileges, and was restricted to
his cell for 15 days.

After this last incident, Ordaz filed a grievance with the

warden, C. Martin, and conpl ai ned about the use of fenale guards



to make nmai ntenance and security rounds in all-male cell blocks.
Hi s conplaint read as foll ows:

M. Martin, | had already told you about these femal e
of ficers working in Ad-Seg and what the consequence
was. You know you're in violation of my constitutional
rights 4th and 8th Anmendnent by invasion of ny privacy.
| have lost 1 year good tine cause of these fenale
officers[.] [I]f they would have never been back here,
which its a violation, it would of never happened in
the loss of ny good tine and restrictions | received.
By ne getting a disciplinary report for sexual

m sconduct it has nade ne feel humliated, enbarrassed,
d[ e] graded and depressed and | ook[ed] at upon like |I'm
sone pervert. [The] disciplinary reports of sexua

m sconduct are the only wite-ups |'ve had or else |
woul d have a clean record. M. Martin, ny 4th and 8th
Amendnents are still being violated and | will get paid
for all this suffering |I've gone through for the
disciplinary reports | got fromthese fenmale's which
ain't suppose to work in Ad-Seg.

The warden responded by noting that Ordaz's conplaint was too
"vague and generalized," and by explaining that the "[a]ssignnent
of staff is the function of unit officials not inmates."
Utimtely, he concluded that no action was required.

Odaz then filed this pro se, in forma pauperis suit in

federal district court pursuant to 42 U S.C. § 1983. He naned as
def endants the three female prison guards who had filed
disciplinary reports for his sexual m sconduct, the hearing

of ficer who presided at two of the disciplinary hearings, and
Warden Martin. He alleged violations of his privacy and
procedural due process rights and sought to recover five thousand
dollars fromeach defendant. He al so sought injunctive relief
ordering "all female officers to be posted at a reasonabl e manner

fromview of nmy nud[e] body -- O to have fenmale officers working



in a professional[] manner and accept the consequence that they
see or go through while working in Ad-Seg adm nistration."”

The district court referred this matter to a magi strate
judge pursuant to 28 U.S.C. 8 636(b)(1). After conducting a
Spears hearing,! the magi strate issued a report in which he
recomended di smssing Ordaz's clainms as frivol ous under 28
US C 8 1915(d). The district court, after conducting a de novo
review of the magi strate's recommendati ons and consi deri ng
Ordaz's objections to those recomendati ons, adopted the report
as its own. It therefore ordered Ordaz's conplaint dism ssed
Wi th prejudice pursuant to 8 1915(d). Ordaz filed a tinely

noti ce of appeal.

1. SECTION 1915(d) DI SM SSALS

28 U.S.C. 8 1915(d) authorizes a federal court to dismss a

conplaint filed in fornma pauperis "if the allegation of poverty

is untrue, or if satisfied that the action is frivol ous or
malicious." A conplaint is "frivolous" within the neaning of §

1915(d) if "it lacks an arguable basis in either law or fact."

Nei tzke v. Wllians, 490 U S. 319, 325 (1989). According to the
Suprenme Court, 8§ 1915(d) gives a federal court "not only the
authority to dismss a claimbased on an indisputably neritless
| egal theory, but also the unusual power to pierce the veil of
the conplaint's factual allegations and dism ss those clains

whose factual contentions are clearly baseless.” 1d. at 327.

! See Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).
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We review 8§ 1915(d) di sm ssal s--whether based on a
determ nation that the conplaint is legally or factually

frivol ous--for abuse of discretion. See Denton v. Hernandez, 112

S. . 1728, 1734 (1992); Moore v. Mibus, 976 F.2d 268, 270 (5th

Cir. 1992). |In determ ning whether a district court has abused
its discretion, we consider, anong other things, whether (1) the
plaintiff is proceeding pro se, (2) the court inappropriately
resol ved genui ne issues of disputed fact, (3) the court applied
erroneous | egal conclusions, (4) the court has provided a
statenent of reasons which facilitates intelligent appellate
review, and (5) any factual frivol ousness could have been
remedi ed through a nore specific pleading. Denton, 112 S. C. at
1734; Moore, 976 F.2d at 270.

I11. THE DI SM SSAL OF ORDAZ' S COVPLAI NT

On appeal, Ordaz argues that the district court abused its
discretion in dismssing his clains as frivolous. Odaz
specifically contends that the district court m sconstrued the
nature of his clains against two of the fenmale prison guards.?
He al so argues that the district court erred in concluding that
the disciplinary hearings, which were presided over by P. Ross,
conported with due process. Finally, he maintains that the

district court erred in dismssing his various clains against

2 On appeal, Ordaz has only pursued his clains against
def endants Layne and Vi an; he has not pursued his claimagainst
Burn, the other fenmale prison guard who allegedly w tnessed him
mast ur bat i ng.



Warden Martin, which were apparently predicated on a supervisory
liability theory. W address the clainms against each of these
defendants in turn.

A. C ai ns Agai nst the Fenmle Prison Guards

Ordaz has consistently maintained that defendants Vian and
Layne, two of the female prison guards who filed disciplinary
reports in connection with incidents of masturbation, violated
his constitutional rights. One of his allegations in this regard
is that Vian and Layne violated his Fourth and Ei ghth Anendnment
rights to privacy by stopping unnecessarily at his cell to watch
hi m masturbate. Another constitutional violation, according to
Ordaz, occurred when the two fenmale prison guards filed fal se
charges of "sexual m sconduct" against him Finally, Odaz
clains that the two guards violated his due process rights by
refusing to attenpt to resolve the issue informally with him as
requi red by Texas prison rules.

The district court did not address Ordaz's privacy or false
disciplinary report clains; rather, it interpreted Ordaz's
conplaint as raising only procedural due process clains against
the femal e prison guards. Adopting the nmagistrate's report and
recommendations, the district court determ ned that, because the
femal e prison guards were not personally involved in disciplinary
proceedi ngs, they could not have deprived hi mof procedural due
process. The district court therefore concluded that Ordaz's

clains against the female prison guards were frivol ous.



W agree with Ordaz that the district court m sconstrued the
nature of his clains against the female prison guards. |t does
not necessarily follow, however, that the district court abused
its discretion in dismssing these clains as frivolous. As
expl ai ned bel ow, the district court correctly dism ssed Ordaz's
privacy clainms, his false disciplinary report claim and his
procedural due process clains against the prison guards, because
all are based on indisputably neritless | egal theories.

1. Privacy d ains

Ordaz clains that his Fourth and Ei ghth Anmendnent rights, as
i ncor porated by the Fourteenth Amendnent, were viol ated when
femal e prison guards making routine surveillance rounds |ingered
unnecessarily in front of his prison cell while he was
mast urbating. Neither theory of liability raises an arguable
constitutional claim

a. Fourth Amendnent theory.

Ordaz's argunent that the female prison guards violated his
Fourth Amendnent right to privacy when they unnecessarily
lingered in front of his cell is legally frivolous wthin the
meani ng of 8§ 1915(d). Accepting all of his allegations as true,
as we nust for 8§ 1915(d) purposes, we conclude that under
controlling precedent, there is no reasonable basis for
concluding that the female prison officials conducted a "search"
within the nmeaning of the Fourth Amendnent. Ordaz's privacy
claimpredicated on the Fourth Anendnent, therefore, |acks an

arguabl e basis in |law and was properly dism ssed.



We engage in a two-step analysis in determ ni ng whet her

governnent activity violates the Fourth Anendnent. See United

States v. York, 895 F.2d 1026, 1028 (5th Gr. 1990). W first

consi der "whether the activity intrudes upon a reasonabl e
expectation of privacy in such a significant way to nake the
activity a "search.'™ |1d. "Then, if we find a "search' has
occurred, we determ ne whether the governnental intrusion was
unreasonabl e given the particular facts of the case." |[|d.
We are satisfied in this case that the observations
all egedly nade by the female prison guards did not constitute
"searches” within the neaning of the Fourth Amendnent. After

all, in Hudson v. Palner, 468 U. S. 517 (1984), the Suprene Court

made clear that inmates have no reasonabl e expectation of privacy
intheir prison cells. It explained:

Not wi t hst andi ng our caution in approaching clains that
the Fourth Amendnent is inapplicable in a given
context, we hold that society is not prepared to
recogni ze as legitimate any subjective expectation of
privacy that a prisoner mght have in his prison cel
and that, accordingly, the Fourth Amendnent

proscri ption agai nst unreasonabl e searches does not
apply within the confines of the prison cell. The
recognition of privacy rights for prisoners in their

i ndi vidual cell sinply cannot be reconciled with the
concept of incarceration and the needs and objectives
of penal institutions.

Id. at 525-26. Fromthis reasoning, it follows that a prisoner
has no reasonabl e expectation of privacy in the "curtil age"
surrounding his prison cell. Consequently, the femal e guards
observations fromthis vantage point could not have constituted a

search within the neaning of the Fourth Anendnent. See United

States v. Traynor, 990 F.2d 1153, 1157 (9th Gr. 1993)
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(observations made by officers while they are not within the
curtilage of a house do not constitute a search under the Fourth

Amendnent) (citing United States v. Pace, 955 F.2d 270, 273 (5th

Cr. 1992)); United States v. Taborda, 635 F.2d 131, 139 (2d G

1980) (observation of objects and activities inside a person's

home by unenhanced vision froma | ocation where the observer nmay
properly be does not inpair a legitimte expectation of privacy)

(enphasi s added). Conpare Brock v. United States, 223 F.2d 681,

685 (5th Cr. 1955) (standing on a man's prem ses and | ooking in
hi s bedroom wi ndow is a violation of his Fourth Anendnment "ri ght
to be left alone").

We recogni ze that the Sixth Grcuit, in discussing
prisoners' Fourth Anmendnent rights, has stated that "there nust
be a fundanental constitutional right to be free fromforced
exposure of one's person to strangers of the opposite sex when

not reasonably necessary for sone legitimte, overriding reason.

Kent v. Johnson, 821 F.2d 1220, 1226 (6th Cr. 1987). Even

assumng that the Sixth Grcuit's reasoning is accurate in this
regard, however, this is not the claimthat Ordaz has nade.
Rat her, Ordaz has alleged that his privacy rights were violated

when fermal e prison guards observed himyvoluntarily exposing

hinmself. In short, Ordaz has not alleged that he was forced to
expose hinself to, or masturbate in front of, fermale prison

guards. See Franklin v. Martin, 979 F.2d 208 (5th G r. Novenber

5, 1992) (Table, No. 4392) (unpublished) (rejecting a simlar

claim. H's Fourth Amendnent claimis, thus, frivol ous.
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b. Ei ght h Arendnent theory.
Ordaz has also, in our view, failed to raise an arguable
Ei ghth Amendnent claim The Ei ghth Amendnent affords prisoners
protection against the "wanton and unnecessary infliction of
physi cal pain," as well as agai nst exposure to egregi ous physi cal

condi tions that deprive them of basic human needs. See Rhodes v.

Chapman, 452 U.S. 337, 347 (1981). "[C]onditions that cannot be
said to be cruel and unusual under contenporary standards are not
unconstitutional. To the extent that such conditions are
restrictive and even harsh, they are part of the penalty that
crimnal offenders pay for their offenses against society." 1d.
In our view, the condition about which Ordaz conpl ains--
nanmely, female prison guards unnecessarily lingering in front of
his prison cell while he is masturbating--does not rise to the
| evel of cruel and unusual punishnment. After all, we have
already held the State of Texas may constitutionally prohibit

inmates from masturbating in their cell. See Franklin, Slip. Op.

at 3 (citing Bowers v. Hardw ck, 478 U. S. 186, 191 (1986)).

Unli ke nmedical care, then, masturbation does not qualify as a
basi ¢ human need or a fundanental right protected under the
penunbral right to privacy. See id. That fenal e guards observe
prisoners |ike Ordaz engaging in such conduct hardly rises to the
| evel of cruel and unusual punishnment. |In any event, the claim
has no arguable basis in | aw and was properly di sm ssed as

frivol ous.

2. Fal se Disciplinary Report C ains
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Ordaz also clains that Vian and Layne filed fal se charges of
"sexual m sconduct" against him charges which led to the | oss of
good tinme credit and various privileges. In nmaking this claim
Ordaz essentially seeks to relitigate facts that were adjudi cated
during the disciplinary hearings at which he was found guilty of
mast urbating in public. On the undisputed facts of this case, we
hold that Ordaz has not raised an arguable claimfor the deni al
of a federal right.

Ordaz's allegation in this regard is indistinguishable from
a malicious prosecution claim Such clains, we have noted, nmay
formthe basis of a § 1983 claim although the issue has not been

finally resolved. See Brummett v. Canble, 946 F.2d 1178, 1180 &

n.2 (5th Gr. 1991), cert. denied, 112 S. C. 2323 (1992). Even

assunmng that there is a federally protected right to be free
frommalicious prosecutions (including fal se disciplinary charges
in the confines of a state prison), however, we have held that "a
plaintiff may not state a claimunder 8§ 1983 for nalicious
prosecuti on absent proof that the prosecution termnated in his
favor." 1d. Qur reasoning in this regard is straightforward:

Absent a . . . requirenent of "favorable term nation"
for the constitutional tort of malicious prosecution, a
plaintiff could state a 8 1983 claimeven in cases in
which he was ultimately convicted. In such cases, the
federal courts would be forced to permt defendants to
relitigate the nerits of their crimnal prosecutions
via 8 1983 despite the state court conviction. Such a
rule, which poses the prospect of harassnent, waste,
and endless litigation, conflicts with the npost basic
principles of federalism

ld. at 1183.
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The concerns highlighted in Brummett apply equally, if not
with nore force, in the context of 8 1983 clains predicated on
the filing of false disciplinary charges in state prisons.
Wthout an allegation "that the [disciplinary proceedi ng]

termnated in his favor," Ordaz sinply has not nade an arguabl e
show ng that any federally protected right has been viol at ed.
Absent such an allegation, his false disciplinary claimis
legally frivol ous under our precedent.

3. Procedural Due Process C ai ns

Finally, Ordaz argues that Vian and Layne violated his
procedural due process rights by filing a disciplinary report
before they attenpted to resolve informally the matter of his
mast urbating. He points specifically to the prison rule which
provi des t hat

[wW hen a TDC Enpl oyee w tnesses or has know edge of any

act by an inmate which is in violation of the Rules and

Regul ations of the Departnment or the Unit, the enpl oyee

first will attenpt, if appropriate, to resolve the

matter informally. Such informal resolution may

i ncl ude counseling or a verbal reprinmand.
He argues that this regulation creates a liberty interest and
that Vian and Layne's failure to follow this rule deprived him of
procedural due process. W strongly disagree.

A state creates a protected liberty interest by placing
substantive limtations on official discretion. dimyv.
Waki nekona, 461 U. S. 238, 249 (1983). An inmate nust show t hat
particul ari zed standards or criteria guide the state's
deci sionmakers. 1d. (citations and quotations omtted). |If the

deci sionmaker is not required to base its decisions on objective

13



and defined criteria, but instead can deny the requested relief
for any constitutionally permssible reason or for no reason at
all, the state has not created a constitutionally protected
liberty interest. [d. (citations and quotations omtted).

Even a cursory reading of the regulation to which Ordaz
points reveals that it does not create a protected liberty
interest in having disciplinary problens resolved "informally."
Rat her, the regulation gives the prison enployee the discretion
to use informal disciplinary action if the enployee feels it is
"appropriate" under the circunstances. The |anguage i s not
mandat ory and does not provide any standards to guide the prison
enpl oyees. Ordaz's claimto the contrary is frivol ous.

B. Cl ai ns Agai nst the Hearing O ficial

Ordaz has also levelled a procedural due process claim
agai nst Ross, the hearing officer who presided at two of the
three disciplinary hearings involving all eged nmasturbation by
Ordaz. He has two contentions in this regard. First, he clains
that he was not afforded due process because there was no
evi dence presented to support his guilt other than the statenents
of the conplaining officers. He also contends that Ross did not
gi ve himadequate witten reasons for his findings of guilt.

Again, his contentions are frivol ous.

In WIff v. McDonnell, 418 U S. 539, 556 (1974), the Suprene
Court recognized that prisoners retain sonme due process rights in
the context of disciplinary proceedi ngs--at | east where their

liberty interests mght be affected by a guilty finding.
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However, the Court noted that because "[p]rison disciplinary
proceedi ngs are not part of a crimnal prosecution, . . . the
full panoply of rights due a defendant in such proceedi ngs does
not apply." Id. Under WIff, a prisoner facing the |oss of good
time credit nmust (1) be given advance witten notice of the
violation, (2) be given a witten statenent of the factfinder as
to the evidence relied upon and the reasons for the disciplinary
action taken, and (3) be allowed to call w tnesses and present
docunentary evidence in his defense when permtting himto do so
W Il not be unduly hazardous to institutional safety or
correctional goals. 1d. at 565-66.

At the Spears hearing in this case, Ordaz effectively
conceded that the disciplinary hearings were conducted in
accordance with Wil ff. He admtted that he was given at |east 24
hours advance witten notice of both of the disciplinary
hearings, that he was allowed to testify and call wtnesses in
hi s defense, and that he was given a copy of the hearing
officer's findings. Odaz also admtted to hearing the testinony
of the accusing fenmale prison guards.

Ordaz nonetheless maintains that the witten findings he
received did not conport with due process because they were not
speci fic enough. He conplains that Ross's statenent notes only
that the findings of guilt were based on the fenale officers
testinony and report. W recently rejected a simlar claimin

McShane v. Fregia, 986 F.2d 1418 (5th Cr. Feb. 10, 1993)

(Tabl e, No. 92-7312) (unpublished opinion). There we held that
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when a prisoner attends a disciplinary proceeding and hears the
testinony of the accusing officer, the factfinder's notation that
its decision was based upon that testinony is sufficient for
purposes of Wl ff. Odaz's allegations are indistinguishable.

As for Ordaz's related claimthat there was insufficient
evi dence to support the hearing officer's findings of guilt, it
is also frivolous. Because "the disciplinary proceedi ng was
otherwi se fair and adequate, the opportunity that it afforded
[Ordaz] to clear hinmself of m sdeeds which he did not commt

sufficed" to satisfy due process concerns. See Collins v. King,

743 F. 2d 248, 253-54 (5th Gr. 1984). Moreover, to the extent
t hat due process requires sone quantum of evidence to support a
prison disciplinary finding, the quantum of evidence is snall

See Smth v. Rabalais, 659 F.2d 539, 545 (5th Cr. 1981) ("No de

novo review of the disciplinary board's factual finding is
requi red, but the courts nust consider whether at |east the
decision is supported by "sone facts'-- whether any evidence at

all' supports the action taken by prison officials.”) (citation

omtted), cert. denied, 455 U S. 992 (1982). 1In this case, the

testinony of the female prison guards indisputably supports
Ross's findings of guilt. Odaz has not raised an arguabl e due
process claimunder this theory either.

C. C ai nr8 Agai nst the Warden

We turn finally to the clains that Ordaz has asserted
agai nst Warden Martin. |In particular, Ordaz contends that Warden

Martin deprived himof his constitutional rights by (1) denying
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his appeals fromthe disciplinary hearings, (2) denying his
grievances with respect to the use of fenmale prison guards, and
(3) failing to enforce prison regulations. None of these clains
have an arguable basis in | aw

I nsofar as Ordaz is arguing that Martin violated his right
to procedural due process by denying his appeals fromthe
disciplinary findings, his claimis devoid of nerit. As
di scussed above, the procedural requirenents of WIff were
satisfied at the disciplinary hearing and there was sufficient
evidence to support the guilty findings. Martin sinply could
not, therefore, be liable for his own actions in denying Ordaz's
appeals. Nor could he be liable in a supervisory capacity for
the actions of Ross, the hearing officer.

Ordaz' s conpl aint about WArden Martin's denial of his
grievance is simlarly frivolous. As noted earlier, after the
two disciplinary hearings at which Ordaz was found guilty of
mast urbating in public, Ordaz filed a grievance in which he
conpl ai ned about the use of female prison guards in all-male cel

bl ocks. Qur decision in Letcher v. Turner, 968 F.2d 508 (5th

Cr. 1992), forecloses this claim There, we noted that "no
constitutional violation occurs when naked nmale inmates are
viewed by femal e guards if the presence of the female guards is
required to protect a legitinmate governnent interest such as
mai ntai ning security at a correctional facility."” 1d. at 510.

Because the presence of female prison guards protects the State

of Texas's legitimate interests in maintaining security (as well
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as the state's legitimate interests in gender neutral enploynent

practices), Ordaz's privacy interests nust yield. See Barnett v.

Collins, 940 F.2d 1530 (5th Cr. July 31, 1991) (Table, No. 91-
1038) (unpublished), cert. denied, 112 S. C. 980 (1992); Smth

v. Moore, 917 F.2d 560 (5th G r. Sept. 24, 1990) (Table, No. 90-
8068) (unpublished).

Lastly, Ordaz conplains that Warden Martin violated his
constitutional rights by refusing to conply with Rule 1.34 of the
TDC Enpl oyees' Manual. This rule provides that

[ W ardens who observe or have reported to them

enpl oyees who cannot control their tenper or maintain

reasonabl e order and to so conduct thenselves as to

gain and nmaintain the respect of inmates shall point

out to the enployee the necessity for correcting their

faults. |If after a reasonable tinme the enpl oyee fails

to correct them this shall be considered sufficient

cause for dism ssal
The problemwith this claimis that the rule to which Odaz
refers does not create any federally protected right in innates
to have di sobedi ent guards disciplined or corrected. It nerely
gives the Warden the discretion to do so. Odaz's claimin this

regard is frivolous.?

V. CONCLUSI ON
As the foregoing discussion indicates, we hold that the

district court did not abuse its discretion in dismssing Ordaz's

2 To the extent that Ordaz is seeking to inpose supervisory
liability on Martin for the acts of Vian and Layne, see Thonpkins

v. Belt, 828 F.2d 298, 304 (5th Cr. 1987), his claimalso | acks
an arguable basis in law. W have already held that Vian and
Layne violated no constitutional right of Ordaz by observing him
mast ur bat e.
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civil rights conplaint pursuant to 8 1915(d). The clains raised
in that conplaint |ack an arguable basis in |law and therefore are

frivolous. The judgnent of the district court is AFFI RVED
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