IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Nos. 92-5137 &
93-4168
Summary Cal endar

M CHAEL ROBERT FREDERI CK WAKEFI ELD
Petitioner,
vVer sus
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an order of the
| mm gration and Naturalization Service
(Al4 437 375)

(June 28, 1993)
Before JOLLY, BARKSDALE, and E. GARZA, Circuit Judges.
PER CURI AM *

M chael Robert Frederick Wakefield was found deportable by an
| mm gration Judge (1J). Wkefield appeal ed the decision of the |IJ
to the Board of Immgration Appeals (the Board), which dism ssed
the appeal. Over one year after the Board's decision, Wkefield
nmoved the Board to reopen his case and to stay his deportation

The Board denied both notions, and Wakefield now petitions this

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



court for review W grant review and find, first, that we |ack
jurisdiction to review Wakefield' s clains regarding the order of
deportation of the Board; we do, however, affirm the decision of
the Board denyi ng Wakefield's notion to reopen his case.
I

Wakefield, aforty-five year old native of England and citizen
of Great Britain, entered the United States in 1966 as a | awful
permanent resident. Wakefield was convicted in 1982 of unlawf ul
possessi on of a prohi bited weapon, a short-barreled firearm For
this offense Wakefield was initially placed on probation, but
probation was | ater revoked and Wakefield was ordered to serve from
two to ten years in prison and pay a fine of $1,000.00. Wkefield
was also separately convicted of possession of marijuana, and
pursuant to this conviction the INS initiated deportation
proceedi ngs. This proceedi ng, however, was term nated; instead,
the INS i ssued a supersedi ng Order to Show Cause char gi ng Wakefield
W th two separate deportation grounds based on both the firearmand
the marijuana possessi on convictions. Wkefield s deportation was
sought pursuant to section 241(a)(11) of the Act, 8 US C 8§
1251(a)(11), as an alien convicted of a crine relating to

control |l ed substances,! and pursuant to section 241(a)(14) of the

IThis section has been recodified as 8 U S C 8
1251(a)(2)(B)(ii).



Act, 8 U.S.C. § 1251(a)(14), as an alien convicted of possessing or
carrying a firearmin violation of any |aw.?

At his deportation proceeding Wakefield admtted that he was
deportable as charged but sought to apply for relief from
deportation pursuant to section 212(c) of the Act, 8 US C 8§
1182(c), as a seven-year domciliate. The INS opposed this,
arguing that Wakefield was ineligible for relief under section
212(c) because of his firearm conviction. After concluding that
Wakefield was i ndeed eligible for such relief, the IJ neverthel ess
found that Wakefi el d was undeserving of this extraordinary relief.
Wakefield appealed to the Board, which dismssed his appeal on
August 16, 1991. Wakefield did not appeal this decision.

Over one year later, on Cctober 20, 1992, Wakefield filed a
nmotion for a stay of deportation and to reopen his case pursuant to
8 CF.R 8 3.2. The Board initially denied the notion for a stay,?
and on Novenber 25, 1992, denied Wakefield's notion to reopen his
case. Wakefield now petitions this court for review of the

deci si on of the Board.

2Thi s section has been recodified as 8 U S.C. § 1251(a)(2)(0O

SWakefiel d al so appeal s the Board's denial of a stay, which is
not a final order of deportation reviewable by this court. The INS
therefore filed a nmotion to dismss this appeal for I|ack of
jurisdiction. This notion was carried wth the case, and
Wakefield' s appeal of the denial of a stay has now been
consolidated with this case. W do not address this issue,
however, because "[a] stay can be requested but its denial is not
an appeal able order." Ramrez-Gsorio v. INS, 745 F.2d 937, 940
(5th Gr. 1984).




I

On appeal, Wakefield argues that the decision of the Board
affirmng the 1J's finding of deportability denies him equal
protection of the law. Before addressing the nerits of Wakefield's
claim we nust first address the jurisdictional issue presented in
this case. The INS argues that this court lacks jurisdiction to
review the decision of the Board dated August 16, 1991. The
deadline for filing a petition for review under section 106(a)(1)
of the Act is ninety days fromthe date of the Board' s deci sion,
the final deportation order. 8 U S.C. 8§ 1105a(a)(1l). Because the
final Board decision was dated August 16, 1991, the I NS argues that
Wakefield was required to file his petition for review to this
court by Novenber 14, 1991. In view of this failure, the INS
argues that this court lacks jurisdiction to consider his clains
regardi ng the decision of the Board.*

We nost recently addressed this issue in Pierre v. INS, 932

F.2d 418 (5th Cr. 1991). |In that case, we adopted the approach of
the D.C. Circuit expressed in Attoh v. INS, 606 F.2d 1273 (D.C

Cr. 1979), stating that this approach "best nerges the traditional
understanding of a 'final order' wth the special concerns that
arise in the context of deportation orders.” Pierre, 932 F. 2d at
421. In Attoh, the D.C. Crcuit partially adopted the approach of
the Nnth Crcuit presented in Bregnan v. I NS, 351 F.2d 401, 402-03

“So sure is the INS of its argunent that it has not even
addressed, in the alternative, the nerits of Wakefield's cl ai ns.



(9th Gr. 1965). Under Bregman, if a notion to reopen is filed
wthin six nonths (or, as anended, ninety days) of the final order
of deportation and a petition to the court of appeals is filed
within six nonths (or now ni nety days) of the denial of the notion
to reopen, the Grcuit Court has jurisdiction to review both the
denial of the notion to reopen and the final order of deportation.
In Attoh, the D.C. Grcuit adopted this approach "only insofar as
it inplicitly recognizes that intervening good faith petitions for
admnistrative relief may toll or suspend the running of the tine
period." Attoh, 606 F.2d at 1276 n. 15. After Pierre, we now
follow this approach to determne if we have jurisdiction
Applying Pierre to the facts before us, it is obvious that if
Wakefield had filed his petition for review to this court within
ni nety days of the date of the Board's August 16, 1991 deportation
order, we would not be addressing this jurisdictional question
Furthernore, if within that ninety-day tine period Wakefi el d had,
in good faith, filed a notion to reopen his case, then the tine
period for appeal to this court woul d have been toll ed and we woul d
have jurisdiction to consider both the original decision of the
Board and its denial of Wakefield's notion to reopen, if a petition
for judicial review had been filed within ninety days of the date
of the Board's denial. Wkefield, however, did nothing for over
one year. It was not until OCctober 20, 1992--nore than fourteen
nonths after the Board's decision--that Wakefield decided to ask

the Board to reopen his case. Because Wakefield did not in good



faith ask the Board to reopen his case within ninety days fromits

August 16, 1991 order of deportation, we are without jurisdiction

to review his clains regarding the Board's order of deportation.
1]

The only issue tinely raised by this appeal, and over which we
have jurisdiction, is whether the Board abused its discretion in
refusing to reopen Wakefield' s case. An alien's notion to reopen
deportation proceedings is not granted unless it appears to the
Board that evidence sought to be offered is material and that it
was not avail abl e and coul d not have been di scovered or presented
at the original hearing. 8 CF.R 8 3.2. Furthernore, notions to
reopen nust "state the new facts to be proved at the reopened
hearing and shall be supported by affidavits or other evidentiary
material ." 8 CF.R 8 3.8(a). The Board's determ nation of
whet her an alien has net the regulatory requirenents for reopening
is reviewed by this court under the abuse of discretion test.

Qgbenmudia v. INS, 988 F.2d 595, 600 (5th Gr. 1993).

In Wakefield's notion to reopen, he states only that he
experienced enotional trouble after returning froma tour of duty
in Korea; that the United Kingdomis a "strange country" to him
and that he was not afforded |egal counsel at his deportation
hearing. The Board denied Wakefield's notion to reopen, stating
that Wakefield had failed to follow the regulatory requirenents.
Specifically, the Board found that Wakefield had neither all eged

new facts to be proved nor supported them by affidavits or other



evidentiary materials as required. We have no troubl e concl uding
that the Board did not abuse its discretion in denying Wakefield's
nmotion to reopen his case. All the information contained in
Wakefield s notion to reopen coul d have been presented to the Board
at the original hearing. Furthernore, Wakefield failed to support
his notion with affidavits or any other evidence. As such, the
Board properly denied Wakefield's notion to reopen his case.
|V

In conclusion, we find that we are without jurisdiction to
review Wakefield's clains relating to the Board's deportation
order. W do conclude, however, that the Board did not abuse its
discretion in denying Wkefield's notion to reopen his case.
Accordi ngly, the Board's denial of Wakefield' s notion to reopenis

AFFI RMED



