UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-4146
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
VERSUS

COURTNEY F. SMTH, I MOGENE S. SM TH, TERRI BAGAELL, AS TRUSTEE
FOR THE COURTNEY SM TH FAM LY TRUST; AND FI RST FEDERAL SAVI NGS
AND LOAN ASSCCI ATI ON OF SHREVEPORT,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Louisiana
(90 CV 746)

Sept enber 10, 1993
Before DAVIS, JONES, and DUHE, Circuit Judges.

PER CURI AM !

Appel | ant taxpayers appeal the district court's judgnent
hol di ng the taxpayers indebted to the United States for assessed
taxes and penalties and holding that property held in a trust is
subject to foreclosure to satisfy the taxpayers' indebtedness. W

affirmthe judgnent of the district court.

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



The United States brought suit against the Appellants for
collection of federal incone taxes and penalties and for
forecl osure of tax liens upon property held by the Courtney Smth
Fam |y Preservation Trust (the Trust). Pursuant to the report and
recommendati on of the magi strate judge, the district court granted
partial summary judgnent in favor of the United States, hol ding
that property held by the Trust could be used to satisfy any valid
tax liens |levied against the taxpayers. Specifically, the court
found that the tax court's finding in previous litigation estopped
t he taxpayers fromasserting that the Trust was anyt hi ng ot her than
a sham The district court subsequently granted summary judgnent
in favor of the United States, finding that the governnent's
assessnents against the taxpayers were valid. After the
assessnents were reduced to judgnent, the Appellants filed tinely
noti ces of appeal.

.

The Appell ants present two issues neriting discussioninthis
appeal . First, the Appellants argue that the assessnents were
invalid because they were made on an "RACS report -- 006," rather
than on a "Form 23-C' referred to in an Internal Revenue Mnual
Second, the Appellants assert that the tax court's opinion in
previous |litigation does not estop themfromurging the validity of
the Trust because the Trust was not a party to the previous
litigation and because the tax court did not properly address the

i ssue. We disagree with both of Appellants contentions.



A

The district court found that the "RACS report -- 006," a
conputer-generated form satisfied procedural requirenents for
recordi ng assessnents of taxes and penalties. The Appellants argue
that the "RACS report -- 006" is not recogni zed as an acceptable
formby the I nternal Revenue Manual which requires that assessnents
be recorded on a typewitten "Form 23-C. " W agree with the
district court's reasoni ng that the manual provision requiring use
of "Form23-C' serves internal functions and may not be relied upon
by a taxpayer to invalidate an assessnent.

Section 6203 of the Internal Revenue Code provides that
assessnents "shall be nmade by recording the liability of the
taxpayer . . . in accordance with rules or regul ations prescri bed
by the Secretary." Section 301.6203-1 of the Treasury Regul ati ons
on Procedure and Adm ni stration, pronul gated under the authority of
section 6203, requires that atax liability be recorded and that a
summary record of assessnent be signed by an assessnent officer;
these requirenents were net in this case. The regul ati on does not
require that a summary record of assessnent be on "Form 23-C."

As support for their contention that "Form 23-C' nust be used
to create a valid assessnent, the taxpayers cite procedures
contained in the then current Internal Revenue Manual, 5312-(1), MI
5300-1 (11-15-85). The procedure instructs the assessnent officer
to sign "a Form23C, Assessnent Certificate," an outdated reference
to a typewitten manual form replaced by the conputerized "RACS
report -- 006." However, the taxpayers' reliance on the procedural

rules of the Internal Revenue Service is m splaced. The manua



"govern[s] the internal affairs of the Internal Revenue Service

[and] do[es] not have the force and effect of |aw Ei nhorn v.
DeWtt, 618 F.2d 347, 350 (5th Cr. 1980) (citing United States v.
Thomas, 593 F.2d 615 (5th Gr. 1979)). Therefore, the manual's
reference to "Form23-C' does not invalidate the assessnents i ssued
agai nst the taxpayers.

B

We al so agree with the district court that the taxes owed are
collectible by foreclosing liens against property held by the
Trust. The validity of the Trust has been the subject of previous
litigationin the tax court. See Smth v. Conm ssioner of |nternal
Revenue, 52 T.C M (CCH) 691 (1986).

The tax court revi ewed t he Comm ssioner's notice of deficiency
agai nst the taxpayers for tax years 1980 and 1981, wherein the
Comm ssioner determned that inconme reported by the Trust was
t axabl e as personal incone. The tax court found that through use
of the Trust, the taxpayer had attenpted to divert taxation of
personal incone. The tax court held that the Trust was not a
taxable entity for federal incone tax purposes because it "l acked
econom ¢ substance" and was a "sham" The tax court's decision is
entitled to collateral estoppel effect.

Col | ateral estoppel operates to bar in any future | awsuit the
relitigation of an issue of ultimate fact by the party agai nst whom
the issue is determned by a valid and final judgnent. Hibernia
Nat'|l Bank v. United States, 740 F.2d 382, 387 (5th Gr. 1984). 1In

tax cases, collateral estoppel must be confined to situations

where the matter raised in the second suit is identical in all



respects with that decided in the first proceeding and where the
controlling facts and applicable rules remain unchanged." Id.

We agree with the nagi strate judge's report and recommendati on
that the issue resolved by the tax court is identical to the issue
now urged by the taxpayers. The issue now before this court is the
sane issue addressed by the tax court -- whether the Trust should
be disregarded for federal tax purposes. Furthernore, the
controlling facts and rules remain unchanged. Al t hough the tax
court's opinion deals with assessnents for different tax years than
sone of the assessnments in this case, the Trust is the sane.

We also agree that the absence of the trustee from the tax
court litigationis not fatal to collateral estoppel. The trustee
was in privity with the taxpayers; the trustee's interest was
adequately protected by the taxpayers' defense of the legitimcy of
t he trust.

For the foregoing reasons, the judgnent of the district court

AFFI RVED.



