IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4120

FAI RFI ELD PROPERTY
MANAGEMENT,

Pl ai ntiff-Appellant,
V.

HOUSI NG AUTHORI TY
OF SHREVEPORT, ET AL.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(5:90-Cv-1487)

(February 7, 1994)
Bef ore REYNALDO G GARZA, KING and DeMOSS, Circuit Judges.
PER CURI AM *
Appel lant Fairfield Property Managenent ("Fairfield")
appeal s a judgnent of the district court finding in favor of
def endant Housing Authority of Shreveport ("SHA") and its insurer

Col oni a I nsurance Conpany ("Colonia")! (together referred to as

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.

! Col onia adopted the liability argunents of its insured,
SHA, but also proffers for our consideration issues regarding the



"Defendants") after a bench trial. Fairfield, a partnership
owned by white individuals, brought suit against SHA all eging
that SHA, in awarding a federal housing adm nistration contract
to a mnority-owned corporation, had violated its rights under
the Due Process and Equal Protection clauses of the Fifth and
Fourteenth Anendnents, thus stating clains under 42 U S. C
88 1981 and 1983. Since we are not perfectly clear that the
district court applied the correct standard in rendering its
findings of fact and conclusions of |law, we vacate the judgnent
and remand the cause to the district court for the [imted
purpose of allowing it to clarify its analysis and render a
j udgnent in accordance with this opinion.

| . Background

The SHA has the responsibility, inter alia, for

adm ni stering a housing program financed by the Departnent of
Housi ng and Urban Devel opment ("HUD'). This program which is
referred to as the "Section 8" program provides rent subsidies
to assist lowinconme famlies in obtaining housing in qualified
properties. The SHA typically contracted with outside entities
to handle its adm nistrative tasks, including inspections of

participating properties, tenant counseling, and insuring

extent of its coverage, which, if resolved in its favor, would
result inits dismssal. Virtually identical issues were raised
to the district court on oral notion and were rejected. Colonia
has failed to cross-appeal fromthat ruling and nmay not now

enl arge the scope of the appeal to address those issues. Sec.
Exch. Commin v. AMX, Int'l, Inc., 7 F.3d 71, 74 n.4 (5th Cr.
1993); Ayvyers v. United States, 750 F.2d 449, 457 (5th Cr. 1985)
(appel | ee nust cross-appeal to preserve its challenge to error in
the | ower court).




conpliance with the various reporting requirenents inposed by the
HUD.

The comm ssioners of the SHA determned in early 1990 to put
the adm nistration service contract out to the public for bids.
Fairfield, who had been adm nistering the Section 8 contract for
several years prior, and Pendl et on Devel opnment Cor poration
("PDC') were the only two bids received which were deened to be
responsive. By a vote of three to two, the SHA comm ssioners
voted to award the contract to PDC, a corporation owned
principally by Dr. Louis Pendleton ("Pendleton"), a black denti st
who was politically active in the Shreveport comunity. This
| awsui t fol |l owed.

Upon pre-trial notion, the district court dism ssed
Fairfield s due process clainms against SHA finding that
Fairfield had not denonstrated a constitutionally-protected
property interest.? The case then proceeded to a bench trial on
the nerits of Fairfield s equal protection claimagainst the SHA
At trial, Fairfield presented testinony fromthe three
comm ssioners who voted in favor of PDC that they considered the
race of Dr. Pendleton favorably in determning to award the
Section 8 contract to PDC. SHA elicited countervailing testinony
fromeach of the three comm ssioners that (i) race, although

consi dered, was not a determ native factor, and (ii) each

2 The district court also disnissed Fairfield s clains
agai nst the three conm ssioners who voted in favor of PDC, Larry
English, Virginia R Harris, and Patrick L. MConathy, on
qualified imunity grounds.



believed hinself or herself bound by certain SHA policies
regarding mnority and wonen-owned busi nesses to consi der
mnorities favorably in awardi ng such contracts.?

After the close of the evidence, the district court rendered
a judgnent in favor of the Defendants. Specifically, the court
bel ow concl uded:

Evi dence has clearly shown that race was a factor

considered by the three conm ssioners in their decision

to award the contract to PDC. The burden shifts to the

Def endants to establish that the sane decision would

have been nmade by all three comm ssioners even if race

had not been considered by the comm ssioners. The

Def endants have net this burden. Al three of the

commi ssioners wanted Dr. Pendl eton for reasons that

they felt justified the additional sixty to eighty

t housand dol Il ars the PDC contract woul d cost the SHA,

and through it, the tenants and the taxpayers.
Order styled "Facts" entered Decenber 10, 1992 (the "Decenber 10
Opinion") at 4 (citations and footnote omtted). The court went
on to identify the various personal reasons upon which each of
t he comm ssioners had based his or her decision. |d.

1. Analysis and Authorities

The district court was correct in concluding that the
i ndi vi dual comm ssioners' adm ssion of a race-based notive
shifted the burden to SHA to show that "the sanme deci sion would
have resulted even if the inperm ssible purpose had not been

considered."” Arlington Heights v. Metropolitan Housi ng Dev.

3 These policies were prormulgated in response to an
executive order and resultant HUD directives, and the individual
comm ssioners testified that it was their understandi ng that SHA
woul d have lost HUD funding if it had failed to conply with such
di rectives.



Corp., 429 U.S. 252, 271-71 n.21 (1977).*% 1t thus becane SHA's
burden to show that its legitimte reason, standing alone, would

have induced it to make the sane deci sion. ld.; cf. M. Healthy

Bd. of Educ. v. Doyle, 429 U. S. 274, 287 (1977); Hunter v.

Underwood, 471 U. S. 222, 228 (1985). The district court
concl uded that the comm ssioners "voted as they did because they

were personally convinced that Dr. Pendl eton was accountabl e for

PDC, that he was the preferred operator. . . . It was for those

PERSONAL reasons that they preferred him"> Decenber 10 Opinion

4 Al'though the parties cite extensively to Price Waterhouse
v. Hopkins, 490 U S. 228 (1989), we note that the case was
overrul ed by Congress in enacting Section 107 of the Gvil Rights
Act of 1991, Pub. L. No. 102-166, 105 Stat. 1071, 1075 (the
"Cvil Rghts Act" or "Act"). Price Waterhouse was a so-called
"m xed-notive" Title VII case, where the plaintiff denonstrated
t hat her gender had been i nappropriately considered in preventing
her consideration for partnership. The Suprene Court in Price
WAt er house hel d that the defendant could avoid Title VII
liability by showng that it would have nade the sane enpl oynent
deci si on absent consideration of the inpermssible factor. 490
U S at 252. Price Waterhouse was abrogated in the Title VII
context by Congress' decree that the plaintiff need only show
"that race, color, religion, sex or national origin was a
notivating factor for any enploynent practice, even though other
factors also notivated the practice,” in order to prevail. Act,
105 Stat. at 1075 (enphasi s added).

The Cvil R ghts Act is specific to the private enpl oynent
context, and we do not read its provisions to extend to the
situation presented. Rather, as discussed below, we find the
analysis in Arlington Heights v. Metropolitan Housing Corp., 429
US 252 (1977), and M. Healthy Board of Educ. v. Doyle, 429
US 274 (1977), to control the outcone of this case since both
of those cases involved alleged discrimnation by public
entities. Mireover, Fairfield s equal protection claimin this
case is inherently constitutional, as were the First Amendnent
claimin M. Healthy and the Fourteenth Amendnent violation in
Arlington Heights. For these reasons, we hold that burden
allocation set forth in those cases governs the case at bar.

> The district court specifically found that Ms. Harris was
dissatisfied wwth Fairfield s performance of the contract in
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at 4. The court below then went on to hold that its duty was to
determ ne "whether the reason for SHA's decision was purely [or

even principally] racial and therefore nmalum prohibitum"”

concluding that "[i]t was not." 1d. As both this court and the
Suprene Court have noted, however, the test is not whether the
deci sion was based purely -- or even principally -- on

i nperm ssi ble racial considerations; rather, the relevant inquiry
is whether the sanme result would have been reached if the

illegitimate factor were renoved fromthe equation. Arlington

previous years and that she felt Dr. Pendl eton had the "requisite
sensitivity" which she considered inportant to the task.

Decenber 10 OQpinion at 3. It further concluded that M. English
"wanted his friend to have the contract and was determ ned to go
inthat direction." 1d. Finally, the court bel ow deci ded that

M. MConathy had "determ ned (for reasons that he found
persuasive) that it was tinme for [Fairfield] to go," and further
attributed the decision to a favorable i npression of Dr.

Pendl eton's personal abilities. W note that the comm ssioners
conclusions that these were appropriate factors for consideration
cannot be set aside by this court under the guise of equal
protection. E.g., WIlkerson v. Colunbus Separate School D st.,
985 F.2d 815, 819 n.13 (5th Cr. 1993) ("O course, the rel evant
inquiry is not whether [the plaintiff's] conduct was serious

enough to warrant termnation . . . but whether the board nenbers
truly believed it was."). Cf. St. Mary's Honor Ctr. v. Hicks,
Uus _ , 113 S. . 2742, 2756 (1993) (holding, in Title VII

context, that even where "enployer's proffered reason is

unper suasi ve, or even obviously contrived, [it] does not
necessarily establish that the plaintiff's proffered reason of
race i s persuasive").



Hei ghts, 429 U.S. at 270-71 n.21.° See also M. Healthy, 429

U S at 287.

We thus remand the case to the district court to request
that it reconsider the trial evidence in |ight of the principles
di scussed above.’ In doing so, we caution that the SHA may not

di scharge its burden by offering a legitimte and sufficient

6 Indeed, the principal or "notivating" factor test is
rel evant to whether the plaintiff has net its burden of
denonstrating that an inperm ssible factor infected the
def endant's deci si on-nmaki ng process. See, e.q., Arlington
Hei ghts, 429 U S. at 270-71 n.21. Using the "notivating factor"”
anal ysis once the burden has shifted to the defendant would alter
the burden allocation schene carefully set out in M. Healthy and

Arlington Heights. 1In those cases, the Suprene Court nade clear
that liability cannot be inposed absent adequate causation --
i.e., the defendant's consideration of the illegitimte factor

must be a "but for" cause of the conplained of result. See,
e.q., Peters v. Shreveport, 818 F.2d 1148, 1161 (5th Gr. 1987)
("A fundanmental precept of our systemof justice is that it is
unfair to inpose liability for a result which would have occurred
absent the defendant's wongdoing . . . ."). Consequently, the
defendant is allowed to show that, even if the inpermssible
factor were an inportant or notivating factor in making the
contested decision, the sanme result would have occurred in its
absence, thereby avoiding liability. Arlington Heights, 429 U S
at 270-71 n.21. In this case, it is conceded that the race of
PDC s princi pal sharehol der was considered to be a factor
sufficient to shift the burden to SHA, and thus any "notivating"
or principal factor analysis is inappropriate.

"W decline Fairfield s invitation to "take the opportunity
of this appeal to adopt a rule in discrimnation-based civil
rights actions that where (as here) the plaintiff's prina facie
case is denonstrated by the defendant's adm ssion of a race-based
nmotive," the defendant nust neet an el evated burden of proving
that the sane result would have occurred by "objective evidence."
Appellant's Brief at 14. The Suprenme Court in Price Witerhouse
specifically refused to accept the plurality's suggestion that
t he defendant nust neet its burden solely on the basis of
obj ective evidence. 490 U. S. at 261 (Wite, J., concurring).

Al t hough that case, as discussed supra note 4, was overrul ed by
Congress on ot her grounds, we find no support for enploying an
"obj ective evidence" standard in this case.
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reason for its decision to award the contract to PDC if that
reason did not actually notivate it at the tinme of the decision.

For the foregoing reasons, we VACATE the judgnent of the
district court and REMAND t he cause to that court for the limted
pur pose of re-evaluating the evidence in light of the standards
set forth in this opinion and advising whether it would reach the
sane result. Any appeal fromthat judgnent will be to this
panel .

VACATED and REMANDED.



