UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-4102
Summary Cal endar

BOBBY L. LILLY,
Pl ai ntiff-Appellant,

VERSUS

BROOKSHI RE GROCERY COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Texas

(91- CV-696)
August 17, 1993

Before JOLLY, SM TH, and WENER, Circuit Judges
PER CURI AM:

Plaintiff-Appellant Bobby L. Lilly appeals the district
court's take-nothing judgenent on Lilly's clains of workplace
di scrim nation. Lilly clains that he was inproperly denied the
right totrial by jury on his Age Discrimnation in Enploynent Act

("ADEA") claim and that in his bench trial the district court was

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



clearly erroneous in finding that he was not a victim of age and
race discrimnation. W find that although Lilly's demand for jury
trial was sufficient under FED R CQv. P. 38, he waived this right
when he failed to object tinely after being notified that his
clains were set for a bench trial. Also, a review of the record
di scl oses that there were anpl e, non-discrimnatory grounds for the
enpl oynent acti ons by Def endant - Appel | ee Brookshire G ocery Conpany
("Brookshire"). Concluding that the district court was not clearly

erroneous in rendering a take-nothing judgenent, we affirm

I
FACTS AND PROCEEDI NGS

Lilly filed a conplaint chargi ng Brookshire with engaging in
race and age discrimnation in violation of Title VII and the ADEA
respectively.! The conplaint alleged that Brookshire commtted two
discrimnatory acts: refusing to pronote M. Lilly to manager
bet ween March and June of 1990, and term nating his enpl oynent on
Septenber 7, 1990.

The original conplaint, filed on Decenber 20, 1991, contai ned
a request for a jury trial in the [ast sentence of the prayer for
relief. Lilly filed an anended conpl aint on March 23, 1992 that
contained an identical request for a jury trial. On May 20, 1992
Lilly's counsel attended a nanagenent conference in which counsel

was informed to his surprise that the case was scheduled for a

The appellant Lilly al so sought relief under 81981 and 8§1983.
The appellant does not, however, dispute the district court's
hol di ng that these two clains had no factual basis.
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bench trial. Counsel questioned this docketing and told the
magi strate judge that counsel had nade a demand for a jury trial.
The magi strate judge advised counsel that he would need to file
sone type of notion to clarify this issue at an early stage. On
June 4, counsel received a docket control order reflecting, inter
alia, that the case was set for a bench trial on Novenber 9, 1992.

On Cctober 30--nore than five nonths after the managenent
conference and less than two weeks before the scheduled trial--
counsel formally filed a notion to request leave to file a notion
for ajury trial. On Novenber 3, he actually filed a notion for a
jury trial, which notion was denied by the district court on that
sane day. Counsel filed an appeal of this denial, which we
di smissed for lack of jurisdiction.?

The district court conducted a bench trial in which it found
insufficient evidence to support either the age or race
discrimnation claim As to the age claim the court found that
t he younger worker who was pronoted was nore qualified than Lilly.
The district court further found no evidence that Brookshire had
any age-based economc incentive to refuse to pronpbte or to
termnate Lilly. As to the claim of racial discrimnation, the
court found that Lilly failed to offer sufficient evidence either
of discrimnation in Brookshire's pronotion and discharge
decisions, or of pretext in Brookshire's facially age and race

neutral reasons for those decisions. Accordingly, the district

2Lilly v. Brookshire Grocery Co., No. 92-5157 (5th Cir. Dec.
7, 1992)



court entered judgenent for the defendant, Brookshire, and Lilly

timely appeal ed.

|1
ANALYSI S

A. lnvocation and Waiver of Jury Trial Right

1. I ndorsenent on Pl eadi ng

Rul e 38 provides that any party may demand a trial by jury "by
serving upon the other parties a demand therefor in witing. "
and that such demand "may be indorsed upon a pleading of the
party."® The rule further states that "a party may specify the
i ssues which the party wishes so tried; otherw se the party shal
be deened to have demanded trial by jury for all the issues so
triable."* Lilly requested a jury trial "on all questions of fact
raised by this conplaint” in both his original and anended
petition. The conplaint included a claimunder the ADEA, which is
triable to a jury under 29 U S . C 626 (c)(2).

Brookshire argues that Lilly never nmade a proper demand under
Rul e 38 because the demand was placed at the | ast sentence of the
prayer for relief. According to Brookshire, this obscure pl acenent
failed to provide clear notice of the request to the clerk and
opposi ng counsel. Brookshire reasons that this failure to notify

operates as a failure to "indorse" within the neaning of Rule 38.

We disagree. Wiile Lilly's nmethod of requesting a jury may

3 Fe. R Gv. P. 38 (West 1993)
“1d. .



not be the optimum nethod, it suffices to neet Rule 38's
requi renent that the demand be served on the other party by an
i ndorsenent on the pleading. The courts have consistently refused
to i npose any special formality on the "indorse" requirenent,?® and

we refuse to incorporate one here.

2. \iver

Brookshire argues in the alternative that if Lilly's
i ndorsenent is found to be sufficient, he waived this right to a
jury by failing to object in a tinely fashion once he | earned that
his case had been set for a bench trial. Although "the right to
jury trial is fundanental, and courts indulge every reasonable

presunption agai nst waiver,"® we held in Wauhop v. Allied Hunble

Bank, N.A that this right can be waived by a failure to object

tinmely to a denial of the right.” Five nonths' inaction is hardly
tinmeliness. W agree with Brookshire, therefore, that Lilly, like
the plaintiff in Wauhop,® waived this right by failing to object in

a tinely fashion after being notified that the case was set for a

See e.qg., Grqgiulo v. Delsole, 769 F.2d 77, 78-79 (2d Cir.
1985) (holding that demand on |ast page of answer conplies with
Rule 38); Kahn v Head, 114 F.R D. 20, (D.md. 1987) (noting that
statenent "Jury Trial Demanded" under the docket nunber conplies
wth Rule 38); see generally 9 Charles AL Wight & Arthur R
MIler, Federal Practice and Procedure 82318 (1971) (collecting
cases containing different fornms of jury demands).

WWauhop v. Allied Hunble Bank, N. A, 926 F.2d 454, 455 (5th
Cr. 1991).

I'd. at 455-56.
81d. .



bench trial.

In VWauhop, the plaintiff filed various enploynent-related
clains under Title VII, the Equal Pay Act, and the Fair Labor
St andards Act. Her conplaint included a demand for "a trial by
jury of all clainms so triable."® The district court concluded that
the conplaint did not allege any clains entitling plaintiff to a
jury, and thus scheduled the trial for the non-jury docket
Recogni zing that this issue was not free from doubt, however, the
district court gave the plaintiff 45 days in which to object to
this ruling. Al though the plaintiff agreed tothistinelimt, she
failed to follow it and did not nake an objection until the day of
trial some nineteen nonths later.!® W held in Wauhop that the
plaintiff's failure to object tinely waived any right to a jury
trial. W characterized that agreenent as an "oral stipulation in
open court," which when breached had the effect of waiving the
right under Rule 39 (a)(1).1

As Brookshire points out, Lilly's counsel was fully inforned
at the managenent conference on May 20, 1992 that the case was set
for a bench trial. When Lilly's counsel objected to this

docketing, he was told by the nagistrate judge that he should file

°ld. at 454.
101 d. at 455-56.

11 1d. at 455. Rule 39 provides that when a trial by jury has
been demanded as required by Rule 38, the action shall be docketed
as a jury action unless: 1) the parties by witten or oral
stipulation in open court consent to a bench trial, or 2) the court
finds that aright to trial by jury does not exist. Feb. R Qv. P
39 (a) (West 1993).



a notion for clarification with the district judge so that this
matter could be settled at "sone early stage." Counsel agreed with
the magistrate judge's suggestion by stating "that's what we'l
do." Yet, despite this agreenent--including the magi strate judge's
express adnmonition that Lilly needed to file such a notion
promptly--Lilly failed to file a notion on the jury issue unti

more than five nonths after the conference and just nine days

before trial. This agreenent to file a jury notion at sone early
stage, like the one in Wauhop, is properly characterized as a
stipulation in open court under Rule 39. The facts that the

agreenent did not specify a finite deadline and that it was
confected with the nagistrate judge in conference rather than the
district judge in the courtroom are insufficient to distinguish
this case fromWauhop. W conclude that Lilly's failure to conply
wth this agreenent by filing a jury trial notion pronptly

constituted a wai ver.

B. Review of District Court's Fact-Findi ng'?

1. Standard of Revi ew

Qur standard of review for fact-finding in bench trials is
wel | established: findings of fact are reviewed only for clear

error.® Afinding of fact is clearly erroneous "only if our review

2 Lilly's brief only questions whether the district court
found the proper facts as to the enpl oynent discrin nation clains.
It does not dispute the legal standard applied by the district
court.

BE. 9. FeEp. R CQv. P. 52; Seal v. Knorpp, 957 F.2d 1230, 1234
(5th Gir. 1992).




of the entire record inpels the definite and firm conviction that
a m stake has been commtted. "

2. Empl oynment Discrimnation dains

Lilly's conplaint distilled to its essence is that Brookshire
engaged in two discrimnatory acts: pronoting a younger white nale
instead of Lilly to manager in March of 1992, and termnating Lilly
in Septenber of 1992. Lilly asserts that these acts constitute age
discrimnation in violation of the ADEA, and race discrimnation in
violation of Title VII.

The only issue disputed on appeal is whether the district
court was clearly erroneous in failing to find an intent to
discrimnate on the basis of race or age in the pronotion and
term nation decisions.'™ Qur review of the record reveals that
Lilly's evidence of discrimnation is limted alnost entirely to
hi s unsubstantiated assertions. The record and the Menorandum
Qpinion further reveal that there is anple evidence of non-
discrimnatory reasons for both of Brookshire's decisions and no

substanti al evidence of pretext.

YE. 9., Sullivan v. Rowan Cos., 952 F.2d 141, 147 (5th Cr
1992); United States v. U. S. Gypsum Co., 333 U. S. 364, 395 (1948).

5Nei t her side disputes that Lilly nade out a prima facie case
under Title VIl1 and the ADEA. The enpl oyer responded to this prim
facie case by offering legitimte non-discrimnatory reasons for
its enploynent actions. The case thus noved to the ultimte issue
of whether the defendant intentionally discrimnated on the basis
of race or age--an i ssue on which the plaintiff bears the burden of
proof. See Saint Mary's Honor Center v. Hicks, u. S. , 61
US LW 4782, 4784-85 (June 25, 1993) (holding that once the
def endant rebuts the prima facie case, the fact-finder nust find
from plaintiff's proof t hat the defendant intentionally
di scri m nat ed)




The Pronotion Deci sion. The district court found that the

younger white male who, instead of Lilly, was pronoted to manager
was pronoted because he was nore qualified. The court also found
that there was no age-based econonmic incentive to prefer the person
pronoted over Lilly. These findings are anply supported by
testinmony in the record fromLilly's supervisor.® The record al so
reveals that in the past Lilly's superior had supervised and
pronoted ot her African Americans as nanagers.

The Term nation Decision. The district court found that Lilly

was dism ssed for violation of various conpany rules relating to
integrity and di shonesty. The court concluded, inter alia, that
Lilly had recently renoved a bag of ribs w thout checking them out
through the registers, as required by conpany policy. The court
also noted that Lilly had admtted to various infractions of
conpany rul es such as, on one occasi on, exchangi ng food stanps for
cash and, on another, paying for groceries with a deposit slip
instead of a check. The record also discloses disputed testinony
as to whether Lilly had deliberately underpaid for various
purchases from Brookshire by mani pul ating and violating the rules
applicable to "specials.” In short, the record provides sufficient

evidence to support the district court's determnation that

®These factual determi nations as to the enployer's notives for
acting, as well as the ones as to whether Lilly engaged in assorted
di shonest acts, turn principally on the credibility of the various
W t nesses. In short, the trial judge had to determ ne who to
believe: Lilly or his accusers. As the Suprene Court has noted, a
trial judge's decision to credit one w tness over another "can
virtually never be clear error." Anderson v. Bessener Cty, 470
U S. 564, 575 (1985).




Brookshire's enploynent decisions were not the product of

i ntentional age or race discrimnation.

1]
CONCLUSI ON
Lilly's failure tinmely to object formally to the docketing of
his case as a bench trial operated to waive his right to a jury
trial under Rule 39. W conclude that the district court was not
clearly erroneous in finding that Lilly failed to prove i ntenti onal
race or age discrimnation by Brookshire in its pronotion and
termnation decisions. Therefore, the judgenent of the district

court 1s AFFI RVED
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