IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4100
Conf er ence Cal endar

VI NCENT L. BAKER
Pl ai ntiff-Appellant,
ver sus

MW MOORE, Regional D rector,
ET AL.,

Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 6:91-CV-688
© August 19, 1993
Before JOLLY, JONES, AND DUHE, Circuit Judges.
PER CURI AM *
Vi ncent L. Baker appeals the dism ssal of his action under
42 U.S.C. § 1983. Baker abandons his contentions agai nst
defendant MW More. W examne only his clains against
def endant M chael Rosson.
Areviewng court will disturb a district court's di sm ssal
of a pauper's conplaint as frivolous only on finding an abuse of

discretion. A district court may dism ss a pauper's conplaint as

frivolous ""where it |acks an arguable basis either in law or in

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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fact.'" Denton v. Hernandez, us _ , 112 s.C. 1728, 1733-

34, 118 L.Ed.2d 340 (1992)(quoting Neitzke v. WIllians, 490 U S

319, 325, 109 S.Ct. 1827, 104 L.Ed.2d 338 (1989)). "[A] court
may dismss a claimas factually frivolous only if the facts
all eged are "clearly basel ess,' a category enconpassi ng

all egations that are fanciful,' "fantastic,' and
“delusional[.]'" Id. at 1733 (internal citations onmtted).

Baker first contends that "[t]he prison policy requires that
whenever an enpl oyee feels that force is necessary[,] additional
staff, a supervisor, and video equi pnent should be used when
possible."” That brief statenent is the extent of Baker's
contention regarding Rosson's alleged violation of prison policy.
Baker has failed to preserve that contention for appeal. See

Bri nkmann v. Dallas County Deputy Sheriff Abner, 813 F. 2d 744,

748 (5th Gir. 1987).

[ Whenever prison officials stand accused of
usi ng excessive physical force . . . the core
judicial inquiry is . . . whether force was
applied in a good-faith effort to maintain or
restore discipline, or maliciously and
sadistically to cause harm

The Ei ghth Anmendnent's prohibition of
"cruel and unusual" puni shnent necessarily
excludes fromconstitutional recognition de
mnims uses of physical force, provided that
the use of force is not of a sort repugnant
to the conscience of manki nd.

Hudson v. MM Ilian, 503 U.S. __, 112 S.C. 995, 999-1000, 117

L. Ed. 2d 156 (1992)(citations, quotations, and parentheses
omtted).
Baker testified at the Spears hearing that he refused to

obey Rosson's order to renpve his armfromthe food slot and that
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Rosson tw sted his armwhile renoving it fromthe slot.
According to Baker, his armwas sore for a week, but the pain was
not severe. The district court did not err by finding that Baker
failed to show that Rosson acted unreasonably in using force.

Finally, Baker alleges that prison officials have poisoned
his food since Decenber 1987. Wen asked at the Spears hearing
for proof supporting his allegation, Baker said that he had none
and that he could not prove the allegation. Baker's allegation
is "clearly baseless.” The district court did not abuse its

di scretion by dismssing his claimas frivol ous.

APPEAL DI SM SSED. See 5th CGr. R 42.2.



