UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-4093
Summary Cal endar

CHRI STOPHER JAMES MURPHY,
Pl ai ntiff-Appellant,
VERSUS
J. JOHNSON, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(9: 90- CV-152)

(Novenber 15, 1993)

Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM !

Chri stopher Murphy, a prison inmate, sued under 42 U S.C. 8§
1983 alleging primarily that he was subjected to excessive force by
prison guards, that a false disciplinary report was fil ed agai nst
hi m by those guards, and that he was not afforded due process in
the disciplinary hearing. The nmatter was referred to a nmagi strate
judge who held a hearing follow ng appropriate notice pursuant to

Spears v. MCotter, 766 F.2d 179, (5th Cr. 1985). The parties

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



consented to the nmmgistrate judge conducting all further
proceedings in the case pursuant to 28 U S.C. 8 636(c). At the
concl usion of the Spears hearing, the magi strate judge stated that
he woul d obtain the audio tape of Mirphy's disciplinary hearing.
Sone nonths thereafter, the magistrate judge dism ssed the case
W t hout prejudice under Federal Rules Civil Procedure 41(b) based
upon the plaintiff's failure to prosecute his case. Plaintiff
appeals. W find that the magi strate judge abused his discretion,
and we reverse and renmand.

Dismssal with prejudice for failure to prosecute is an
extrenme sanction that is to be inposed "only when the plaintiff's
conduct has threatened the integrity of the judicial process [in a
way whi ch] | eav[es] the court no choice but to deny that plaintiff

its benefits." McNeal v. Papasan, 842 F.2d 787, 790 (5th Cr.

1988) . Al though the dismssal here was wthout prejudice,
plaintiff would be precluded fromlitigating the di spute because it
deals with incidents occurring over two years ago so it would be

barred by the appropriate statute of limtations. Omens v. Okure,

488 U.S. 235 (1989); Burrell v. Newsone, 883 F.2d 416, 418 (5th

Cr. 1989).
In reviewing to determ ne whether a dismssal is an abuse of
di scretion we consi der whet her the record di scl oses "a cl ear record

of delay or contunmaci ous conduct by the plaintiff" and whether "a
| esser sanction would not better serve the best interest of
justice." MNeal, 842 F.2d at 790.

This record shows no delay by plaintiff whatever. There is



nothing in the record to indicate that Mrphy delayed the
prosecution of the suit or acted in a contunaci ous manner. The
| ast action in the record before dism ssal was the Spears hearing
whi ch concluded with the magi strate judge indicating that he woul d
obtain and review a tape of the disciplinary hearing. There is no
i ndication that Murphy was required to do anything further. The
usual findings which follow a Spears hearing were never nade
Accordingly, we find that the nmagistrate judge abused his
di scretion. The matter is reversed and remanded for further
pr oceedi ngs.

REVERSED AND REMANDED



