IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4091

Summary Cal endar

JOYCE B. ARCENEAUX, ET AL., and
VALERI E FAYE ARCENEAUX, ET AL.,

Pl aintiffs-Appellants,

M KE HOOKS, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(90- CV-634)

(January 31, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Joyce B. Arceneaux and Val eri e Arceneaux appeal the district
court's denial of their notion for new trial on grounds that the
jury issued a conprom se verdict and that the verdict was
i nconsi stent. Finding no abuse of discretion, we affirmthe

judgnent of the district court.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| .

On June 18, 1989, while working for M ke Hooks, Inc. aboard
the dredge M SSOURI H, 59-year-old Adie Arceneaux died of a heart
attack approximately a half-hour after being involved in an
altercation with Terry Prejean, a fell ow enpl oyee. Joyce B
Arceneaux--Adie's widow-and Adie's eight children, including
Val erie Arceneaux,! filed suit in the United States District
Court for the Western District of Louisiana against M ke Hooks,
Inc. The plaintiffs set forth clains of negligence under the
Jones Act, 14 U S.C. 8§ 688 et seq., and unseaworthi ness under the
general maritinme laws of the United States.?

After a three-day trial, the jury deliberated approxi mately
three hours and determned that (1) the M SSOURI H was not

unseawort hy; (2) M ke Hooks, Inc. was negligent; (3) the

' Prior to trial, the district court dism ssed the clains
of all of the children except those of Valerie Arceneaux, an
adult child. Although married at the tine of trial, she was
unmarried, unenployed, and living with her parents at the tine of
her father's death.

2\ note that the record does not show that Joyce Arceneaux
or any of the other plaintiffs who filed suit has been qualified
as the executor/executrix or the admnistrator of the decedent's
estate. The Jones Act requires that only the decedent seanman's
"personal representative" may bring an action under the Act "for
the benefit of the surviving w dow or husband and chil dren" of
the decedent. 46 U.S.C. 8§ 688(a); see Van Beeck v. Sabine Tow ng
Co., 300 U. S. 342, 348-51 (1937).

However, M ke Hooks, Inc. has not pleaded absence of
capacity and has thus waived the issue. See FED. R Cv. P. 9(a);
Lang v. Texas & Pac. Ry. Co., 624 F.2d 1275, 1277 (5th Gr. 1980)
(al though the plaintiff in a wongful death action brought under
the Federal Enployers Liability Act was not the decedent's
"personal representative," the defendant had failed to pl ead
absence of capacity at trial and had thus wai ved the issue on

appeal ).




negl i gence of M ke Hooks, Inc. was a | egal cause of Arceneaux's
death; (4) Arceneaux hinself was negligent, and his negligence
was a | egal cause of his death; (5) Arceneaux was 50 percent
responsi bl e for the negligence which contributed to his death;
and (6) Arceneaux had experienced pain and suffering prior to his
death. The jury also determ ned that $25,000 in damages shoul d
be awarded only to Joyce Arceneaux, and not to Val erie Arceneaux,
for I oss of support and services and that no danages shoul d be
awar ded to conpensate for Arceneaux's pain and suffering.

Joyce and Valerie Arceneaux then filed a notion for new
trial, arguing that the jury's verdict that Arceneaux was 50
percent responsible for the negligence which contributed to his
deat h was agai nst the wei ght of the evidence, that the jury's
failure to award any | oss of support to Valerie Arceneaux, a
child of the deceased, was not supported by the evidence, and
t hat the danages awarded were inadequate. Joyce and Valerie
Arceneaux al so suppl enented that notion, arguing that the issue
of damages should be retried because the verdi ct was inconsistent
with the damage award. The district court denied the notion for

new trial on all grounds set forth, and this appeal ensued.

.
Joyce and Val erie Arceneaux assert only two points of
contention on appeal: that the district court erred in denying
their notion for new trial because the verdict was a conproni se

verdict, resulting in the award of i nadequate damages, and



because the verdict was inconsistent with the danages awar ded.
We address each of these contentions in turn.
A.  Standard of Review
This court nmay overturn a denial of a notion for new trial

only upon a finding of abuse of discretion. Yarbrough v. Sturm

Ruger & Co., 964 F.2d 376, 378 (5th Cr. 1992); Pagan v.

Shoney's, Inc., 931 F.2d 334, 337 (5th Gr. 1991). Qur standard

of reviewis sonewhat narrower when a newtrial is denied, and

sonewhat broader when a new trial is granted. Pagan, 931 F.2d

at 337 (quoting Jones v. Wal-Mart Stores, Inc., 870 F.2d 982, 986

(5th Gir. 1989)).
B. Conprom se Verdict

Joyce and Val erie Arceneaux first contend that the verdict
i ssued by the jury was a conprom se verdict and that therefore
the district court erred in denying their notion for new trial.
W di sagr ee.

"A conprom se verdict occurs when a jury, which is unable to
agree on liability, conprom ses that disagreenent and awards
i nadequat e damages." Pagan, 931 F.2d at 339. |f such a verdict
occurs, the conplaining party is entitled to a new trial because
"consi derations of damages should not taint the initial question
of the defendant's fault." Yarbrough, 964 F.2d at 379.

Because a court does not question jurors about their
reasoni ng processes, it can only speculate on how the jury
assessed the anobunt of danmages awarded. Thus, to determ ne

whet her the jury issued a conprom se verdict, this court exam nes



the totality of the circunstances and considers not only any
i ndicia of conprom se apparent fromthe record but al so "ot her
factors that may have caused a verdict for damages that woul d be
i nadequate if the jury actually found liability." 1d. (citing
Pagan, 931 F.2d at 339). "An award of only nom nal danages
coupled with either a disregard for uncontested and obvi ous
damages or an award of only out-of-pocket expenses raises the
suspi cion of a conprom se verdict," Pagan, 931 F.2d at 339, but
is not dispositive of the issue. Qher factors this court views
in determ ning whether the jury reached a conprom se verdi ct
i ncl ude whether the issue of liability was strongly contested,
whet her the damages awarded were grossly inadequate, whether the
jury was confused concerning contributory negligence, and how
long the jury deliberated. Yarbrough, 964 F.2d at 379 & n. 2;
Pagan, 931 F.2d at 339. However, no conprom se exists when there
is another basis for an alleged inproper award. See Pagan, 931
F.2d at 339.

Al t hough we acknow edge that the extent of the "physical"
al tercation between Arceneaux and Prejean was very nmuch at issue
t hroughout the trial and that thus the issue of liability m ght
have been strongly contested, we find no other indicia of a
conprom se. First, although the jury awarded no general damages
for pain and suffering, it did award $25,000 in special damages
for I oss of support and services, a figure reflecting nore than

merely nom nal or out-of-pocket expenses. Evidence also supports



the jury's failure to award general danmages. See Part 11.C
infra.

Mor eover, we cannot say that the damages awarded in the
i nstant case were grossly inadequate. The damages awarded for
support and services ($25,000) admittedly fell outside the range
provi ded by the two econom c experts who testified at trial
(approxi mat el y between $70, 000 and $130, 000). Nonethel ess, the

| aw does not nmandate that the jury return an award which falls

W thin paraneters established by such experts. See Barthol onew

V. CNG Producing Co., 832 F.2d 326, 331 (5th Gr. 1987)

(uphol di ng damage award of $325, 000 despite testinony that
econom ¢ | oss was between approxi mately $475,000 and $615, 000);
Haas v. Atlantic Richfield, 799 F.2d 1011, 1017 (5th G r. 1986)

(affirm ng award of $35,000 for |ost past and future wages, even
t hough expert estimated | oss as $483,681). As we stated in Leefe
v. Air Logistics, Inc., 876 F.2d 409 (5th GCr. 1989),

[al though] it is unusual for the jury to nmake an award bel ow
t he anount approxi mat ed by expert wtnesses . . . we nust
al so recognlze that a jury's award i s nore sacred than an
expert's testinony. Although we nust give great deference
to the jury, the jury need not defer to the experts. W do
not require that a jury's award fall within the estinates

gi ven by expert testinony. The purpose of expert testinony
is to guide the jury.

Leefe, 876 F.2d at 411-12 (internal citations omtted) (upholding
award of $15,000 for |ost future wages when experts estimated
| oss between $62, 106 and $333, 716).

Dr. Mke Munir, a cardiologist, who revi ewed Adi e
Arceneaux's nedi cal records dating back to 1958, testified at
trial that Arceneaux had been treated by a Dr. Kang mainly for
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hi s persistent conpl aint about chest pain since at | east 1982.
Dr. Mounir also testified that these nedical records indicated

t hat Arceneaux, who visited Dr. Kang every three to four nonths,
conplained on fifteen or twenty visits of pain "across the chest
goi ng sonetines to the neck, sonetines to both arns," that Dr.
Kang had started Arceneaux on cardiac nmedication in March 1982
and had noted that Arceneaux's el ectrocardi ogram had
abnormalities in it, and that Arceneaux's conplaints of chest
pai ns continued through sonme tine in 1986 and then were made
agai n when Arceneaux visited Dr. Kang in June 1989--two weeks
before Arceneaux's death. FromDr. Mouwunir's testinony, then, the
jury could have reasonably concluded that the experts' assessnent
of Arceneaux's work |life expectancy as 5.48 years fromthe date
of his death, a figure used to calculate |oss of support and
services to Arceneaux's dependents, was incorrect in |ight of
Arceneaux's nedi cal history and awarded specific danages
accordingly. Thus, although the actual award of damages for | oss
of support and services was | ower than what the experts had
calculated it to be, record evidence provides an alternative
explanation for the jury's award. See Pagan, 931 F.2d at 340
(expl ai ning that one reason the verdict was not a conprom se was
that "another basis for the jury's inproper award exists"); cf.
Yar br ough, 964 F.2d at 379 (determ ning that the nobst i nportant
evidence that the jury's verdict was a conprom se was that the

evi dence offered no alternative explanation for the verdict).



Further, the court explained in its instructions to the jury
that the court would reduce the damages awarded by any percent age
of negligence the jury mght find on Arceneaux's part, and the
record does not indicate that the jury was confused about
contributory negligence. The jury also reached its verdict after
approxi mately three hours of deliberation, a reasonable period
after a three-day trial. Accordingly, the totality of the
ci rcunst ances does not indicate that the verdict in this case was
a conprom se verdict. The district court therefore did not abuse
its discretion in denying the notion for newtrial on grounds
that the verdict was conprom sed.

C. Inconsistent Verdict

Joyce and Val erie Arceneaux al so contend that the jury's
finding that Adie Arceneaux had experienced pain and suffering
prior to his death was inconsistent with its failure to award any
damages to conpensate for that pain and suffering. They
specifically rely on this court's decisions in Pagan and Davis v.

Becker & Assocs., Inc., 608 F.2d 621 (5th Cr. 1979), as

di spositive.

As the district court noted, however, Pagan is
di stingui shable fromthe instant case in that Pagan was an action
i nvol ving Louisiana law with this court's jurisdiction based in
diversity. See Pagan, 931 F.2d at 336-37. |In Pagan, the
plaintiff filed suit against Shoney's, Inc. for injury resulting
froma slip-and-fall accident on Shoney's premses. |1d. at 336.

The jury found Shoney's negligent and the plaintiff 90 percent



negligent and awarded the plaintiff nmedical expenses and | ost
wages but nothing for general pain and suffering. [d. Although
in Pagan we determ ned that the district court abused its
discretion in denying the plaintiff's notion for newtrial, we
did so because "to award speci al damages for nedi cal expenses and
| ost wages, but not for general damages," i.e., pain and

suffering, was to err as a matter of Louisiana law. |d. at 337.

Thus, the jury's answers to special verdicts in Pagan were
fatally inconsistent under Louisiana |aw, and we remanded for a
new trial on the issue of damages. 1d. at 340.

Qur decision in Davis is also distinguishable fromthe
instant case. In Davis, the jury found that the plaintiff's back
was injured in a Decenber 1975 accident and that the defendant
was |liable for the consequences thereof. Davis, 608 F.2d at 623.
The jury also awarded the plaintiff 100 percent of his | ost wages
fromthe date of the accident through April 1979, two years after
the trial, but nothing for his pain and suffering. 1d. at 622-
23. The plaintiff had incurred a prior injury to his back in
1970, requiring renoval of the torn portion of a disc, and the
def endant contended that the jury could have attributed the pain
and suffering the plaintiff experienced after Decenber 1975 to
only the 1970 injury. |d. at 622.

We determ ned, however, that the jury's verdict was
i nconsistent. Testinony at trial fromboth the plaintiff hinself
and the surgeon who had treated him since 1970 indicated that the

i ncreasing pain and disability which the plaintiff had



experienced after the 1975 accident cane fromeither reinjury or
reactivation of the 1970 injury. [d. at 622-23. The surgeon
also testified that the plaintiff had undergone surgery in 1976
a process which necessarily entailed pain and suffering, because
of the 1975 accident. |[d. at 623. Al t hough anot her doct or
testified that the plaintiff's conplaints were related only to
his 1970 injury, we determ ned that because the jury found the
defendant |iable for all of the consequences of the plaintiff's
1975 accident, the jury had to have accepted the surgeon's
testinony relating the plaintiff's injury at issue to the 1975
accident. |[|d. Finding no substantial evidence that related the
plaintiff's pain and suffering to the 1970 injury and thus no
view of the case which could nake the jury's verdict consistent,
we therefore determned that the jury had inconsistently awarded
no damages for the plaintiff's pain and suffering and remanded
for a newtrial on damages. |d.

As we indicated in Davis, and as the district court in the
i nstant case expl ai ned, because the Seventh Amendnent requires
this court to nake a concerted effort to reconcil e apparent
i nconsi stencies in answers to special verdicts if at al
possi bl e, we nust attenpt "to reconcile the jury's findings by
exegesis, if necessary, before we are free to disregard the

jury's verdict and remand the case for a newtrial." Al varez v.

J. Ray McDernott and Co., Inc., 674 F.2d 1037, 1040 (5th G

1982); see Wommack v. Durham Pecan Co., Inc., 715 F.2d 962, 968

(5th Gr. 1983). Thus, only if we find that "no view of the case
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makes the jury's answers consistent and that the inconsistency is
such that the special verdict wll support neither the judgnment
entered bel ow nor any other judgnent” will we decide that the
district court erred in denying a notion for newtrial. Alvarez,
674 F.2d at 1040 (enphasis added).

The jury's award of no general damages in the instant case,
despite its finding that Arceneaux "experienced pain and
suffering prior to his death," is supported by the evidence. As
the district court noted, there was no direct testinony from any
medi cal expert concerning the intensity or length of pain and
suffering associated with Arceneaux's heart attack. Further,
al though a witness to the altercation, J. Allen R chey, testified
that Prejean "l anded quite a few bl ows" on Arceneaux, he was the
only one to testify to nunerous blows. Prejean hinself testified
that he had struck Arceneaux only once, and the coroner--who
exam ned Arceneaux's body shortly after he died--stated in his
report that he found only two small scrapes, one on the forehead
and one on the cheek, and one small scratch on the right side of
the neck. The jury could have therefore concluded, as the
district court pointed out, that the pain and suffering Arceneaux
experienced frombeing hit by Prejean was too mnor and fromhis
heart attack too brief to be conpensable. Hence, the jury's
determ nation that Arceneaux "experienced pain and suffering
prior to his death" can be read consistently with its failure to

award any general damages, and the district court did not abuse
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its discretion in denying the notion for mstrial on

I nconsi stency grounds.

For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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