UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 93-4062
(Summary Cal endar)

MELVI N THOVAS COCK,
Pl ai ntiff-Appellant,
VERSUS
U. S. PARCLE COW SSI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(92- CV-517)

(January 11, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

The defendant, U S. Parole Comm ssion ("the Conm ssion"),
revoked the plaintiff, Melvin Thonmas Cook's parol e because it found
that Cook, while on parole, attenpted to conmt arned robbery.
Cook filed a petition for a wit of habeas corpus in the district
court, pursuant to 28 U S.C. 8§ 2241 (1988), and the district court
denied relief. Cook appeal s. Finding no reversible error, we

affirm

Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Cook argues that the Comm ssion revoked his parol e based on an
erroneous finding that he conspired to conmt arned robbery. Cook
contends that he did not conspire to commt arned robbery, because
his only co-conspirator was a governnent informer,?! and therefore
the Comm ssion's action was arbitrary, capricious, and an abuse of
di scretion.? W disagree.

Cook's argunment is wthout nerit because his parole was
revoked based on a finding that he attenpted))not conspired))to
commt arnmed robbery. In arguing that the Conm ssion's decision
was based on a finding of conspiracy, Cook relies on a notice of

action |letter dated July 12, 1988, which states that Cook

"conspired to commt an arned robbery." Record on Appeal, vol. 1,
at 96. However, this letter does not prove that a finding of
conspiracy was the basis for revocation of Cook's parole. The

1 See United States v. Martino, 648 F.2d 367, 405 (5th Cr

1981) ("[O ne who acts as a governnent agent and enters into a
purported conspiracy in the secret role of an infornmer cannot be a
co-conspirator. . . . In that situation there can be no conspiracy
because it takes two to conspire and t he governnment informer is not
a true conspirator." (citations omtted)), cert. denied, 456 U S.
949, 102 S. C. 2020, 72 L. Ed. 2d 474 (1982).

2 Cook presents several subsidiary argunents: (1) that the
evi dence was i nsufficient to support a finding of conspiracy, since
t he evidence | acked sufficient indicia of reliability; (2) that the
Commi ssion violated the rule of stare decisis by finding that Cook
conspired to commt arned robbery, since prior decisions of this
Court hold that an agreenent with a governnent infornmant does not
anount to a conspiracy, and since Cook's only co-conspirator was a
governnent informant; and (3) that the governnent is estopped from
argui ng that Cook conspired to commt armed robbery, since the
governnent has admtted that no such conspiracy occurred. For the
reasons stated infra, we are not persuaded by any of these
argunents.
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letter plainly states that Cook violated his parole "as a result of
an attenpted arned robbery."” 1d. (enphasis added).

Several other docunents state that Cook "conspired to commt
an arned robbery"))a notice of action on appeal fromthe Nati onal
Appeal s Board, see id. at 97, a statutory interimhearing sunmary,
see id. at 98, and a nenorandum from Conm ssioner Getty. See id.
at 95. The magi strate judge who revi ewed Cook's wit application
hel d t hat the Appeal s Board's statenent was i nadvertent.® W agree
wth the magistrate judge's holding and also hold that the
statenents in the statutory interim hearing sunmary and the
Comm ssioner's nenorandum were inadvertent as well. Both the
summary and t he nenorandumexplicitly state that Cook violated his
parole by attenpting to commt arnmed robbery. See id. at 94, 98.
Furthernore, as the nmagi strate judge observed, the summary report
of Cook's prelimnary interview, see id. at 83, a letter to Cook
from the Conm ssion, see id. at 86, the revocation prehearing
assessnent, see id. at 88, and the revocation hearing summary, see
id. at 90, all plainly state that Cook violated his parole by
attenpting to commt arned robbery. The record thus shows that
Cook's parole was revoked because he attenpted to commt arned

robbery, and not because of a finding that he conspired to conmt

3 The magistrate judge's report and recommendati on were
adopted as the ruling of the district court. We disagree with
Cook's argunment that the district court substituted its judgnent
for that of the Comm ssion and held de novo that Cook's parol e was
revoked because he attenpted to commt arned robbery. The district
court nerely concluded, based on a review of the entire record
that attenpted arnmed robbery was the basis for the Comm ssion's
deci si on.
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arned robbery.4 Cook's argunents are therefore without nmerit, and

we AFFI RM

4 Al t hough Cook does not argue that the Commi ssion erred in
finding that he attenpted to conmt arned robbery, we note that
that finding is supported by the record. W will affirma decision
of the Commissionif it is supported by "sone evidence." WMaddox v.
United States Parole Commin, 821 F.2d 997, 1000 (5th G r. 1987).
The record contains anple evidence to support a finding that Cook
attenpted to commt arned robbery.
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