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PER CURI AM *

| vey Hugh Rutherford and several of his relatives (jointly
referred to herein as the Rutherfords), are owners-lessors in the
Hawkins Field Unit in Wod County, Texas. They sued Exxon Conpany,

US A, their lessee, for failure to pay royalties on surface

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



casing gas and for termnation of gas supplied to their |easehold
residences. The district court granted a directed verdict in favor
of Exxon at the close of the Rutherford's case-in-chief. The
Rut herfords appeal. Finding no error, we affirm

In approxi mately 1974 Exxon began transporting to its plant
gas that was exerting pressure on the surface casing in severa
wel | s. Exxon paid the Rutherfords their pro rata share of
royalties as parties to the Unit Agreenent under which the field
operated. The Rutherfords, however, claimthat this gas originated
in a field that was not wunitized, entitling them to greater
royal ties. Assum ng that the Rutherfords had not received the
requi siteroyalties, the district court found insufficient evidence
of the quantity of such gas for the jury to determ ne danages. W
agr ee. The wells were not netered. The Rutherfords relied
entirely on the testinony of a petrol eumengi neer enpl oyed by Exxon
in the Hawkins Field in the m d-1970s. He testified that Exxon
decided to take gas fromwells that tested at an output |evel of at
| east 5 MCF a day. There was no evi dence, however, that this flow
continued at 5 MCF, or any other level, on a daily basis until 1988
when the program was disconti nued. The engineer testified that
Exxon deci ded to make the connections in 1974 because it believed
that the fl ow woul d conti nue but he provided no facts to support or
give neaningful definition to that conclusionary statenent. An

assessnent of damages based on such evi dence woul d be not hi ng nore



t han specul ation and conjecture. Texas law requires nore.?

The directed verdict on the conpl ai nt about term nation of the
gas supply to lessors' hones also was proper. The lease entitled
the lessor to use surplus gas for donestic purposes at the
principal dwelling on the | easehold. The uncontroverted evi dence
established that until 1984 Exxon supplied gas not only to the
principal dwelling but also to other dwellings.? |n 1984 Exxon
shut down the gas residue systemfromwhich the surplus was taken.
Even t hen, Exxon offered those fam |y nenbers who owned a princi pal
dwelling the opportunity to obtain gas from its wells. Exxon
satisfied its obligations under the |ease. A fair-mnded jury
coul d not have found otherwise. The trial judge correctly granted
judgnent to Exxon as a matter of |aw.

AFFI RVED.

! Richter, S.A v. Bank of Anerica Nat'l Trust & Savs.
Ass'n, 939 F.2d 1176 (5th Gr. 1991); cf. Schoenberg v. Forrest,
253 S.W2d 331, 335 (Tex.CGv.App. 1952) (the fatal defect in the
proof is "the failure to establish facts from which it could
reasonably be inferred that profits over the contractual period of
twenty years would be realized"); Geo Viking, Inc. v. Tex-Lee
Qperating Co., 817 S.W2d 357 (Tex.App. 1991) (although |loss from
an inproperly conpleted well is difficult to quantify, a plaintiff
must prove with reasonable certainty the danages he suffered; he
can satisfy this burden by evidence of initial and continued
production of wells drilled on the lands in controversy or in the
i medi ate area), wit denied, 839 S.W2d 797 (Tex. 1992).

2 The Rutherfords contend that each residence becane a
principal dwelling when the surface |land was divided anong the
siblings upon their father's death. The |lease is not subject to
that interpretation.



