UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4032
Summary Cal endar

ELI GHA WALKER,
Pl ai ntiff-Appellant,
vVer sus
M KE GRAHAM ET AL.
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Texas
(9:92-CV-46)

(July 28, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.”
GARWOOD, Circuit Judge:

Plaintiff-appellant Eligha Walker (Walker) appeals the
district court's dismssal with prejudice of his 42 U S.C. § 1983
| awsuit agai nst defendants-appell ees Nacogdoches County (the

County) and M ke Graham (Graham). W reverse and renand.

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Facts and Proceedi ngs Bel ow

On April 3, 1992, Walker, a black, filed a civil rights
 awsuit, pursuant to 42 U.S.C. § 1981 and 8 1983 agai nst the County
and County district attorney, G aham In his conplaint, Wl ker
stated that he had operated a bail bond busi ness i n Nacogdoches for
many years. Wal ker asserted that he and a white nmale were the only
bai |l bondsnen in the County. Wl ker alleged that the County's past
practice respecting forfeiture of bonds by an accused crimna
def endant was to revoke the bonds of those who failed to appear and
i ssue a capias for the person's arrest. The County, however, would
not require the bail bondsman to pay for bonds forfeited by
clients.

Wl ker stated that after Gaham s el ection as County district
attorney,! a new policy regarding forfeiture of bonds was
i nstituted. Under this policy, not only were accused crimnal
def endants' bonds forfeited and a capias issued on failure to
appear, but also the bail bondsman was required to pay those
forfeited bonds. Walker alleged that the new policy was applied
only to him? He alleged that the white bail bondsman was never
required to pay for bonds forfeited by his clients. al ker
contended that, in violation of 42 U.S.C. § 1981 and § 1983, he was

intentionally singled out by the new policy, solely due to his

. Wl ker all eged Graham had been County district attorney for
approxi mately one and one half years prior to the filing of the
conpl ai nt.

2 Wal ker does not dispute the legality of the new policy under
state law; he only alleges the policy was applied
discrimnatorily.



race.

In response to Walker's conplaint, the defendants filed a
Federal Rule of G vil Procedure 12(b)(6) notion to dismss. I n
granting the notion, the district court held that Walker failed to
satisfy the heightened pleading standard established by this
Circuit for all section 1983 |awsuits. The district court ordered
the lawsuit dismssed with prejudice unless Wal ker anended his
pl eadings within twenty days. Wal ker failed to file anended
pl eadi ngs and the | awsuit was di sm ssed. Wil ker now appeal s.

Di scussi on

| . Hei ghtened Pl eadi ng Requi r enent

Wal ker's lawsuit was di sm ssed by the district court based on
t he "hei ght ened pl eadi ng" standard adopted by this Court in Elliott
v. Perez, 751 F.2d 1472, 1482 (5th Cr. 1985). Under Elliott, a
plaintiff suing a governnment official for damages in his individual
capacity isrequired to state with factual detail and particularity
the basis of the claim including why the qualified inmmunity
defense could not be maintained. Id. The Elliott Court reasoned
that nore specific pleadings were required for such |awsuits
agai nst governnent officials who were able to plead inmunity
because such defendants are not only i mmune fromliability but al so
i mune fromdefending a lawsuit. 1d. at 1478. This Crcuit |ater
expanded the heightened pleading standard to all section 1983
| awsuits. See, e.g., Palner v. Gty of San Antoni o, 810 F. 2d 514,
516-17 (5th Gir. 1987).

Recently the heightened pleading standard was overruled in

part by the Suprene Court's decision in Leatherman v. Tarrant

3



County Narcotics Intelligence & Coordination Unit, 113 S.C 1160,
1163 (1993). The Leatherman Court ruled that the heightened
pl eading standard was not applicable to section 1983 |awsuits
against nmunicipalities, since nunicipalities are not entitled to
qualified imunity. 1d.

In viewof Leatherman, Wal ker's | awsuit agai nst the County may
not be dismssed based on the heightened pleading standard.
| nst ead, under Leatherman Wal ker's conplaint has to satisfy only
the "short and plain statenent” requirenents of Federal Rule of
Cvil Procedure 8(a)(2). 1d. at 1163. Wil ker's conplaint alleging
that the County applied its bond forfeiture policy in a
di scrim natory manner "based sol el y upon consi derati ons of race" so
as to forfeit Wal ker's bonds but not those of his white conpetitor
in simliar instances satisfies Rule 8(a)(2)'s liberal "notice
pl eadi ng" system Therefore, the district court's order di sm ssing
Wal ker's | awsuit against the County is reversed.

1. Qualified Immunity

The district court also held that Wal ker's |awsuit agai nst
Graham in his individual capacity, should be dism ssed due to the
hei ght ened pleading standard of Elliott.?3 The propriety of

continuing to inpose a heightened pleading standard for section

3 Before Leatherman, Elliott's hei ghtened pl eadi ng

requi renents were applied to actions agai nst a gover nnment
official acting in either his official or individual capacities.
However, as a lawsuit against a county official in his official
capacity is the equivalent of an action against the county, see,
e.g., WIl v. Mchigan Dep't of State Police, 109 S. C. 2304,
2311 (1989), Leatherman in essence prohibits a hei ghtened

pl eadi ng standard for conplaints agai nst a governnent official
acting in his official capacity. 113 S.Ct. at 1163.
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1983 actions brought against governnment defendants in their
i ndi vidual capacities was an issue |eft open by Leathernman. W
also decline to address this issue since we find that Walker's
conpl aint satisfies the hei ghtened pl eadi ng standard.

The hei ghtened pl eading standard was established to protect
gover nnent defendants fromthe "oft-tine overwhel m ng prelimnaries
of nodern litigation" until after resolution of the question of
whet her an imunity defense applies. Elliott, 751 F.2d at 1478.
The purpose of the standard is to require a plaintiff's conplaint
to allege specific facts that not only support aright to recovery,
but al so establish why the defense of i munity cannot be sust ai ned.

Qualifiedimmnity shields governnent officials fromliability
unless their conduct violates "clearly established statutory or
constitutional rights of which a reasonable person would have
known. " Harl ow v. Fitzgerald, 102 S. C 2727, 2738 (1982). In
exam ning a defendant's claim of qualified imunity, the first
inquiry is whether the plaintiff has alleged a violation of a
clearly established constitutional right. Next, the court nust
"deci de whet her the public official's action could reasonably have
been thought consistent with the constitutional right." Enlow v.
Ti shom ngo County, 962 F.2d 501, 508 (5th GCr. 1992).

As noted, Walker alleged that he, a black, and a white were
the only bail bondsnen in the County and that his, but not the
white's, bonds were forefeited under simlar circunstances,
pursuant to the new policy adopted by G aham and that in this
respect "Graham has deliberately and intentionally engaged in

discrimnatory conduct toward Plaintiff based solely wupon



considerations of race." This is a plain allegation of intentional
racial discrimnation (not disparate inpact) by a state district
attorney, sonething which any reasonable district attorney would
know was forbidden by the United States Constitution. Thus, the
district court's order should be reversed since G aham s conpl ai nt
satisfies the heightened pleading requirement by sufficiently
all eging why Gahamis not entitled to i munity.*

For the reasons stated, we hold that Wal ker has adequately
stated a clai munder section 1983 agai nst the County and district
attorney Gaham in his official and individual capacities.
Accordingly, the district court's order is reversed and the cause
i s remanded.

REVERSED and REMANDED

4 When reviewing a plaintiff's claimthat has been di sm ssed
under Rule 12(b)(6), the well pleaded facts are accepted as true
and viewed in the light nost favorable to the plaintiff.
Partridge v. Two Unknown Police Oficers, 791 F.2d 1181, 1185-86
(5th Gr. 1986) (citations omtted).
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