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PER CURI AM *

Charles Patrick appeals the district court's dismssal of
his action for judicial review of the decision by the Secretary
of Health and Human Services ("the Secretary") denying his
application seeking supplenental security incone and disability

i nsurance benefits. Finding no error, we affirm

Local Rule 47.5.1 provides: "The publication of
opi ni ons that have no precedential value and nerely decide
particul ar cases on the basis of well-settled principles of |aw
i nposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



I

Patrick, a forty-five year old man with a hi gh schoo
education, filed applications in May 1985 for both disability
i nsurance benefits and Suppl enental Security Incone ("SSI")
benefits under Title Il of the Social Security Act, 42 U S.C 8§
401 et seq. (1988).! Patrick alleged that he was di sabl ed due to
back problens, arthritis, and enphysema. After the Secretary
initially denied his applications, Patrick requested a hearing.
At the subsequent hearing, an adm nistrative |aw judge ("ALJ")
found that Patrick suffered fromlunbar and cervical degenerative
di sc di sease, chronic obstructive pul nonary di sease, and obesity,
and that these constituted severe physical inpairnents. Based on
the record as a whole, however, the ALJ found that Patrick could
performboth his past relevant work and |ight work. The Appeals
Council declined to review Patrick's claim and Patrick sought
judicial review of the ALJ's decision in federal district court.
I n Novenber 1986, the district court granted the Secretary's
nmotion to remand the case for further consideration. The Appeal s
Council then vacated its prior decision denying review and the
ALJ's decision and renmanded the case to another ALJ for a new

heari ng.

1 Patrick's current application for disability benefits
all eges that certain of his ailnents began in June 1980.
However, a previous adm nistrative decision adjudicated Patrick's
benefits entitlenent through June 1984. Because Patrick did not
appeal that determnation, Patrick's claimfor benefits for the
period prior to June 1984 "is subject to the doctrine of
admnistrative res judicata." Mise v. Sullivan, 925 F.2d 785,
787 n.1 (5th Gr. 1991).
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In January 1988, the second ALJ heard Patrick's case. The
ALJ found that Patrick could not performhis past relevant work
but could performa full range of sedentary work and a limted
range of light work, thus rendering Patrick ineligible for
disability benefits. The Appeals Council adopted the ALJ's
decision. The district court then reopened the case, and both
parties noved for summary judgnent. The district court then
vacated the Secretary's decision and remanded the case so that
the Secretary could consider additional evidence regarding
Patrick's allegations of pain and additional testinony from
vocati onal experts. The Appeals Council once again vacated its
previ ous deci sion and remanded the case to the ALJ for additional
pr oceedi ngs.

After an Cctober 1990 hearing, the ALJ found that Patrick
suffered from"severe inpairnents of |unbar and cervica
degenerative di sc disease, chronic obstructive pul nonary di sease,
obesity, and an affective nental disorder. The ALJ concl uded,
however, that because Patrick could performa significant nunber
of sedentary unskilled jobs, Patrick was ineligible for benefits.
The Appeal s Council declined to review the ALJ's decision, thus
making it the final decision of the Secretary. Patrick then
filed a notion in the district court to reopen the case, which
the district court granted, and a second notion for sumrary
judgnent. The Secretary in turn noved for summary judgnent on

the ground that substantial evidence supported the ALJ's



decision. The district court granted the Secretary's notion and
dism ssed Patrick's suit. Patrick now appeal s.
I

Patrick chall enges three aspects of the Secretary's decision
to deny himdisability benefits. On review, this Court
det erm nes whet her substantial evidence exists in the record as a
whol e to support the ALJ's factual findings and whether the ALJ
applied the proper |egal standards. Selders v. Sullivan, 914
F.2d 614, 617 (5th Gr. 1990); Villa v. Sullivan, 895 F.2d 1019,
1021 (5th Gr. 1990). Substantial evidence is that which is
relevant and sufficient for a reasonable mnd to accept as
adequate to support a conclusion. Richardson v. Perales, 402
U S 389, 401, 91 S. C. 1420, 1427, 28 L. Ed. 2d 842 (1971). It
is nore than a nere scintilla and | ess than a preponderance. |d.
"This Court may not rewei gh the evidence or try the issues de
novo. Conflicts in the evidence are for the Secretary and not
the courts to resolve." Selders, 914 F.2d at 617. Disability is
defined as the "inability to engage in any substantial gai nful
activity by reason of any nedically determ nabl e physical or
ment al inpairnment which can be expected to result in death or
whi ch has | asted or can be expected to |ast for a continuous
period of not less than twelve nonths." 42 U S. C. 8§
423(d) (1) (A .

A
Patrick first argues that the evidence does not support the

ALJ's determ nation that he is not di sabled. Patrick, as clai mant,
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bears the burden of proving that he is disabled. Selders, 914 F. 2d
at 618. In evaluating a disability claim the Secretary conducts
a five-step sequential analysis, the first four steps of which
pl ace the burden on the claimant. First, the claimant nust not be
presently working. Second, the claimnt nust have an i npairnent or
conbi nation of inpairnents that severely limts his physical or
mental ability to do basic work activities. Third, to secure a
finding of disability w thout consideration of age, education, or
wor k experience, the clai mant nmust denonstrate that his inpairnment
islisted in, or equivalent to, an inpairnent listed in Appendix 1
of the Regul ations. Fourth, the inpairnment nust prevent the
claimant from doing past relevant work. Finally, the Secretary
must establish that the claimant can perform other substantially
gai nful activity.? Once the Secretary neets this burden, the
cl ai mant nust then prove that he cannot performthe work suggest ed.
Muse, 925 F.2d at 789.

The ALJ disposed of Patrick's claimat step five. The ALJ
found that Patrick retained the residual functional capacity to
perform substantially gainful activity and, therefore, was not
di sabl ed. After closely exam ning the record, we conclude that
substanti al evidence supports the Secretary's determ nation that
Patrick was not disabled. Wile Patrick points to evidence in the

record suggesting that he is disabled, the record also contains

2 I n determ ni ng whet her the claimant can do any ot her
wor k, the Secretary considers the claimant's residual functional
capacity, together with age, education, and work experience,
according to the Medical -Vocational CGuidelines set forth by the
Secretary. Selders, 914 F.2d at 618; 20 C. F.R § 404. 1520.
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substanti al evidence indicating that Patrick is not disabled. See
Harrell v. Bowen, 862 F.2d 471, 481 (5th Gr. 1988) (recogni zing
that not all severe inpairnents are disabling). For exanpl e,

various physical examnations and tests suggest that Patrick
suffers fromlittle objective abnormalities. In Septenber 1987,

Dr. Randol ph Evans observed that al t hough Patrick coul d not perform
certain types of work activities, Patrick could perform work
requiring himto lift between five and ten pounds, stand or wal k
for a total of four hours per day, and sit for a total of six hours
per day. Also in Septenber 1987, Dr. Jame Ganc reported that
Patrick's ability to function in a work-rel ated setting was "fair"
in light of Patrick's psychological condition. In January 1990,

Dr. Joel Ragland opined that Patrick could undertake "sedentary
type work." Ant hony P. Moreno, a vocational expert, testified at
the second hearing that Patrick could perform several types of
sedentary or |ight work jobs available in the national econony in
significant nunbers. Mansel WIkinson, a vocational w tness who
testified at the third hearing, confirnmed that Patrick could
performmany sedentary unskilled jobs available in the national and
regi onal econony. The opinions of these physicians and vocati ona

experts certainly constitute "nore than a nere scintilla" of
evi dence and are the kind of evidence that "a reasonabl e m nd m ght
accept as adequate to support a conclusion.”™ Richardson, 402 U. S.

at 390, 91 S. . at 1427. Wile Patrick correctly points out that
the Secretary's findings are contradicted by evidence in the

record, "[c]onflicts in the evidence are for the Secretary and not
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the courts to resolve." Selders, 914 F.2d at 617. Because
substanti al evidence supports the Secretary's determ nation that
Patrick was capabl e of perform ng substantial gainful enploynent,
we W ll not disturb that finding on appeal.

B

Patrick next contends that the Secretary was required to give
controlling weight to his treating physicians' opinions that he was
physi cal | y i ncapabl e of engagi ng i n substantially gainful activity.
The ALJ found that while Patrick suffered from severe physica
i npai rments, he could still performsubstantial gainful enpl oynent.
As denonstrated above, however, other physicians and nedical
evi dence indicated that Patrick was not di sabl ed because he coul d
perform substantial gainful activity.

“If . . . atreating source's opinion on the issue(s) of the
nature and severity of [the claimant's] inpairnment(s) is well-
supported by nedically acceptable clinical and | aboratory
di agnostic techniques and is not inconsistent with the other
substantial evidence in [the claimant's] case record, . . . it
[will be given] controlling weight.” 20 CF.R 8§ 404.1527(d)(2).
It is the Secretary, however, who ultinmately determ nes whether a

cl ai mant i s disabl ed:

[ The Secretary i5s] responsible for meki ng the
determ nation or decision about whether [a clainmant]
nmeet[s] the statutory definition of disability. In so

doing, [the Secretary] reviewfs] all of the nedical
findings and other evidence that support a nedical
source's statenment that [a claimant] is disabled. A
statenent by a nedical source that [a claimnt is]
"di sabl ed" or "unable to work" does not nean that [the
Secretary] will determne that [a claimant] is disabl ed.
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20 CF.R 8 404.1527(e)(1); see also Spellman v. Shalala, 1 F.3d
357, 364 (5th Cr. 1993). Because the opinions cited by Patrick
wer e somewhat concl usory and i nconsi stent with substanti al evi dence
inthe record, the ALJ acted within its discretion in disregarding
them Spellman, 1 F.3d at 364-65.
C

Patrick's final contentionis that the ALJ did not adequately
consider his conplaints of pain. Although the ALJ nust consider a
claimant's subjective conplaints of pain, Carrier v. Sullivan, 944
F.2d 243, 247 (5th Gr. 1991), pain constitutes a disabling
condi ti on under the Act only when it is "constant, unremtting, and
whol |y unresponsive to therapeutic treatnent.” Harrell v. Bowen,
862 F.2d 471, 480 (5th Cr. 1988). " How nuch painis disablingis
a question for the ALJ [because] the ALJ has the primary
responsibility for resolving conflicts inthe evidence.'" Carrier,
944 F.2d at 247 (citation omtted). Here, the ALJ's finding is
supported by substantial nedical evidence, which denonstrates that
there were no objective conditions causing the l|level of pain
allegedly suffered by Patrick. See Anthony v. Sullivan, 954 F.2d
289, 296 (5th Gr. 1992) (noting that the "objective nedical
evi dence nust denonstrate the existence of a condition that could
reasonably be expected to produce the level of pain or other
synptons all eged"). Moreover, Patrick testified before the ALJ
that, during an average day, he exercised, did sonme yard work, and
could walk up to seven or eight blocks at a tine. Furt her nor e,

both ALJs, after observing Patrick's deneanor and actions during
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the three hearings, discredited Patrick's conplaints of constant
and unrelenting pain. See Villa, 895 F.2d at 1024 (noting that "a
factfinder's evaluation of the credibility of subjective conplaints
is entitled to judicial deference if supported by substantial
record evidence"). Because nore than a nere scintilla of record
evi dence support's the ALJ's credibility determ nation, we wll
defer to it.
11
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



