UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-3881
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
JOSEPH DI TCHARQG,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CR 93 313 N)

(August 10, 1994)
Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM !

Appel  ant pleaded guilty to one count of a drug offense and
was sentenced as a career of fender under 8 4B1.1 of the Cuidelines.
He appeal s his sentence and noves to file a supplenental brief. W
deny his notion and affirmhis sentence.

DI SCUSSI ON
Appel lant's brief adequately frames the issues he wi shes to

raise on appeal and provides us wth citation to relevant

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



authority. He suggests no reason why additional briefing would be
hel pful and we di scern none. Accordingly, we deny his notion.
Appel  ant was sentenced as a career offender under § 4Bl.1
because of prior felony convictions. He argues that he was not
notified in advance that the governnment would seek an enhanced
penal ty. He contends that 21 U S C § 851(a)(1l) requires such
noti ce. This precise issue was decided against Appellant's

position in United States v. Marshall, 910 F.2d 1241, 1244-45 (5th

Cr. 1990), cert. denied, 498 U S. 1092 (1991). Section 851(a)(1)
does not apply to sentencings pursuant to the Quidelines when the
sentenced inposed is within the statutory range.

Appel | ant next argues that his sentence violates the Ex Post
Fact o O ause because the state convictions included in determ ning
his sentence occurred before the Novenber 1991 anendnent to the
application note to 8 4Al. 2. He overl ooks, however, that his
sentence punishes himfor the federal crinme he conmtted, not the
state crinmes, and his federal crime was conmtted after the
effective date of the Novenber 1991 anmendnent, therefore, the
anended version was properly applied.

In a related argunent, Appellant clains that his crimna
hi story category was i ncorrectly cal cul at ed because the prior state
convictions used in the cal culation were rel ated because they were
consolidated for trial and, therefore, should have been consi dered
as one. Consolidation for trial, however, is not the determ ning
factor under 8§ 4A1.2 comment n.3 which refers to separate arrests.

Appel l ant was separately arrested on separate dates for separate



crimes. His crimnal history category was properly cal cul at ed.

Appel | ant al so argues that the governnment mani pul ated his pl ea
proceedi ngs so that he would be subject to additional crimna
hi story points provided by 8 4A1.1(d) (commtting an of fense while
on probation). This argunent rests on the erroneous prem se that
the application of that guideline depends upon when the defendant
pl eads rather than when the crinme is conmtted. It is the |ater
date that controls. Therefore, the governnent could not have
mani pul ated the date of his plea to his detrinent.

Finally, Appellant clains entitlenent to a downward departure
for his participation and progress in a court-ordered counseling.
W do not review a district court's refusal to depart from the
gui delines unless that refusal was in violation of |aw United

States v. Mtchell, 964 F.2d 454, 462 (5th G r. 1992). Awviolation

of law occurs if the district court refuses to depart under the
m st aken assunption that it does not have the authority to do so.

United States v. Burleson, 22 F.3d 93, 95 (5th Gr. 1994). The

district court's refusal to depart was based upon a finding of no
circunstances warranting a downward departure, not upon any
m st aken belief about the court's authority to depart.

AFFI RVED.



