IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3863

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DANNY REYES,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
M ddle District of Louisiana
(CR-93--32-B-1)

Decenber 30, 1996
Before KING JOLLY, and DENNIS, G rcuit Judges.
PER CURI AM *
I

In March 1993, two Loui siana police officers stopped a truck
driven by Jose Castro for traffic violations. The appell ant, Danny
Reyes, was a passenger in the vehicle. The officers questioned
Castro, who told them he was from Puerto Ri co and was vacati oni ng
in the United States. Castro said that he was driving from

Houston, Texas, to visit his famly in Mssissippi. He reported

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



that he had borrowed the truck from a friend. The officer
testified that Castro appeared to be extrenely nervous during
guesti oni ng.

The officer then spoke with Reyes. Upon request, Reyes
produced a Puerto Rican driver's |license. Reyes al so reported that
he was from Puerto Rico and was driving to neet Castro's famly in
M ssi ssippi. He comented, however, that he believed the vehicle
bel onged to Castro. The officer's suspicion was aroused because of
the conflicting stories about the ownership of the vehicle, and
requested permssion to search the vehicle. Castro consented to
the search. Nearly fifteen pounds of cocaine and $17,575. 00 were
found concealed in the car’s rear bunper. Once the drugs were
found, both defendants suddenly acted as though they could not
speak Engli sh.

Castro and Reyes were arrested. Although it was eventually
di scovered that Reyes was a manual |aborer from the Dom nican
Republic, he had $1,204.00 in his possessi on when he was arrested.
At trial, the governnment showed that the identification presented
by both Castro and Reyes were fraudulent, and created by the sane
forger. Reyes was convicted of possession with intent to
distribute five or nore kilograns of cocaine, 21 USC 8§

841(a)(1), and aiding and abetting under 18 U S. C § 2. He



appeal s, arguing that there was insufficient evidence to support

t hese convi cti ons.



|1
Reyes was convicted of possession with intent to distribute
cocaine, and aiding and abetting possession with intent to
distribute. An aider an abetter is punishable as a principal. 18
US C 8 2. Therefore, Reyes's conviction wll be upheld if either
his conviction as a principal or his conviction for aiding the

of fense withstands scrutiny. See, e.qg., United States v. Freeze,

707 F.2d 132, 136 (1983). As will be explained, we conclude that
Reyes was correctly convicted of aiding and abetting, and therefore
his conviction is affirned.

Possession with intent to distribute cocaine requires proof
t hat each defendant 1) knowi ngly or intentionally possessed 2) with
intent to distribute, 3)five or nore kilograns of cocaine. 21

US C §841(a)(l); see United States v. Rodriguez, 993 F.2d 1170,

1175 (5th Cr. 1993), cert. denied, Naples v. United States, 114

S.Ct. 1547 (1994). The second and third elenents of this test are
not in serious question. The large quantity of drugs invol ved here

allows a juror toinfer anintent to distribute. See United States

v. Petrosa, 78 F.3d 179, 184 (5th Cr. 1996); United States v.

Martinez- Marched, 888 F.2d 1484, 1491 (5th Gr. 1989); United

States v. Jennings, 726 F.2d 189 (5th G r. 1984); United States v.

Freeze, 707 F.2d at 136. There is no dispute that the nearly

fifteen pounds of white powder found in the car was cocaine,



satisfying the third el enent. There is a substantial question
however, whether Reyes had possession of the drugs. Fortunately,
we need not resolve this question because we have no trouble
concluding that the governnent produced sufficient evidence to
support Reyes's conviction of aiding and abetting.

A conviction for aiding and abetting the possession of a
controll ed substance does not require that a defendant have

possession of the substance. United States v. Salazar, 958 F.2d

1285, 1292 (5th Gr.), cert. denied, 506 U S 863 (1992); United

States v. Wllians, 985 F. 2d 749, 753 (5th Gr.), cert. denied, 510

U.S. 850 (1993); United States v. PeAa, 949 F.2d 751, 755 (5th Cir

1991). | nstead, aiding and abetting requires a defendant to (a)
share the crimnal intent of the principle and (b) commt an overt

act in aid of the venture. US v. Jaramllo, 42 F.3d 920 (5th

Cr. 1995); see also, Wllians, 985 F.2d at 753 (noting that the

def endant nust associate and participate in the venture in a way

calculated to facilitate the venture's success); United States v.

Sal azar, 958 F.2d at 1292(sane).!?

! Cases sonetines fornmulate this requirement as a three part
test, requiring the defendant to have 1) associated with a cri m nal
venture, 2) participated inthe venture, and 3) sought by action to
make the venture successful. Petrosa v. United States, 78 F.3d
179, 183 (5th Cr. 1996); United States v. Jaramllo, 42 F.3d at
923; Kitchens v. United States, 116 S.C. 486 (1995); see also,
State v. WIllians, 985 F.2d at 753. Under such a fornulation, a
def endant associates with the crimnal activity when he shares the
crimnal intent of the principal. The second and third el enent are




In this case, the governnent established Reyes's crim nal
intent by showing that he knowingly or intentionally assisted

Castro's possession of the cocaine. See United States v. Jobe, 77

F.3d 1461, 1475 (5th CGr. 1996)(noting "an abettor's crimnal
intent may be inferred fromthe attendant facts and circunstances
and need not be established by direct evidence."). The evidence
was sufficient to show that Reyes knew cocai ne was secreted in the
car. Reyes becane extrenely nervous when the car was pul | ed over.
In addition, Reyes's story of who owned the car conflicted with
Castro's. Both factors are sufficient, in this case, to allow a
reasonable jury to conclude that Reyes knew the drugs were in the
car when consi dered with evidence as a whole: two friends traveling
a considerable distance in a car wwth a substanti al anobunt of drugs
and cash, each with simlar false identification. See Diaz-
Carreon, 915 F.2d at 954 (noting that circunstances such as
nervousness, conflicting statenents, and an inplausible story can
establi sh knowl edge of conceal ed contraband); Rodriguez, 993 F. 2d
at 1175 (noting that a conflicting statenent and an inpl ausible
account of events indicate a consciousness of guilt).

The evi dence al so suggests that Reyes was in the car to help

in the transportation of the drugs. He possessed false driver’s

sati sfied when the defendant conmts an overt action advancing the
crimnal venture. See Petrosa, 78 F.3d at 183. Therefore, in
essence, the two tests are identical.




license--produced by the sane forger who created the false
identification held by Castro--indicating he was prepared to drive
the drug-1aden autonobile. Despite being a manual |aborer froma
poor country, Reyes inexplicably had a | arge anount of cash on him
when he was arrested. A reasonable deduction fromthese facts are
that Reyes and Castro were involved in the same plan to transport
drugs, and Reyes was paid for his participation. Mreover, there
is evidence in the record that drug snugglers commonly travel in
pairs. A single passenger is able to help protect the stash, while
any |l arger group may attract unwanted attention. Therefore, there
is substantial evidence that Reyes intended to aid Castro's
possession and transportati on of the drugs.

Havi ng established that Reyes intended to aid Castro's
possessi on and transportation of the cocaine, we nust determne if
t he evi dence supports an overt act by Reyes. It follows from what
we have noted above, that under these circunstances, Reyes's
traveling in the car was an overt act in furtherance of the crine.
More specifically, however, Reyes actively worked to see the drugs
successfully transported: First, he procured false driver’s
license to facilitate the illegal trip. Second, when stopped by
the police, he lied about his identity, and the purpose of this
trip. These acts were designed to further the illegal schene, and

either constitutes a specific overt act. Therefore, the evidence



was sufficient for a reasonable jury to have been convinced of
Reyes's guilt as an aider and abetter. Under 18 U.S.C. 8§ 2, an
ai der and abetter is treated as a principal. Therefore, Reyes's

conviction i s

AFFI RMED



