IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3826

Summary Cal endar

IN THE MATTER OF: HCOLI CE TOLER JACKSON, JR.,
Debt or,

LI NDA KAY SHARKEY JACKSON,
Appel | ee,
V.

HOLI CE TOLER JACKSON, JR.,
Appel | ant.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(CA-93-615- A

(April 20, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Ms. Linda Kay Sharkey Jackson filed an adversary proceedi ng
all eging that her claimagainst the debtor, her forner husband,
was not di schargeabl e under § 523(a)(5). The bankruptcy court

determ ned that the claimwas not dischargeable. The district

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



court affirnmed the bankruptcy court's decision. Holice Toler
Jackson, the debtor, appeals. W affirm
| .

In March of 1983, Linda Jackson filed a petition for
separation in Louisiana state court. Linda and Holice Jackson
entered into a consent judgnent of separation from bed and board
on the grounds of nutual fault. The separation judgnent provided
that Linda and Holice Jackson would enter into a community
property partition agreenent. The separation judgnment provided
that as a part of the community property partition agreenent,
Hol i ce Jackson woul d convey to Linda Jackson his interest in the
comunity residence and "pay to Linda Kay Sharkey Jackson
t he sum of SI X HUNDRED AND NO' 100 DOLLARS ($600. 00) per nonth,
said paynents to be termnated only if Linda Kay Sharkey Jackson

dies or remarries . The parties eventually entered into a
comunity property partition agreenent which provided that
"Holice T. Jackson, Jr. agrees to pay to Linda Kay Sharkey
Jackson the sum of SI X HUNDRED AND NO' 100 DOLLARS ($600. 00) per
month until her remarriage or for the remainder of her life if
she remains unmarried . !

Subsequently, M. Jackson filed for bankruptcy under Chapter
7 of the Bankruptcy Code. Ms. Jackson filed an adversary
proceedi ng seeking a determ nation by the bankruptcy court that
t he $600 nonthly obligation was nondi schargeabl e under 8§
523(a)(5). The bankruptcy court determ ned that M. and Ms.

Jackson intended for the $600 nonthly paynent to be a support



obl i gation and therefore nondi schargeabl e under 8§ 523(a)(5). M.
Jackson appealed to the district court, and the district court
affirmed the bankruptcy court's determ nation
1.
This court reviews findings of fact by the bankruptcy court
under the clearly erroneous standard and deci des issues of |aw de

novo. Haber Gl Co. v. Swinehart (In re Haber Gl Co.), 12 F. 3d

426, 434 (5th Cr. 1994). "A finding of fact is clearly
erroneous 'when al though there is evidence to support it, the
reviewing court on the entire evidence is left with a firm and
definite conviction that a m stake has been commtted.'" WIson

V. Huffman (In re M ssionary Baptist Found. of Am., Inc.), 712

F.2d 206, 209 (5th Gr. 1983) (quoting United States v. United

States Gypsum Co., 333 U S. 364, 395 (1948)). The burden is on

t he person who asserts nondi schargeability of a debt to prove its

exenption fromdischarge. Benich v. Benich (In re Benich), 811

F.2d 943, 945 (5th Gr. 1987). The bankruptcy court mnust
determ ne the true nature of the nonthly paynents regardl ess of
the characterization placed on the paynents by the parties
agreenent or the state court proceeding. 1d. The bankruptcy
court nust evaluate the intent of the parties at the tine they

entered into the agreenent. |In re Davidson, 947 F.2d 1294, 1296-

97 (5th GCr. 1991). W review the bankruptcy court's
determ nation that Ms. Jackson satisfied her burden in proving
that the paynents were nondi schargeabl e under § 523(a)(5) under

the clearly erroneous standard. [d. at 1296 n. 4.



L1l
General ly, a discharge under 8§ 727 of the Bankruptcy Code
di scharges a debtor fromall prepetition debts. However, § 523
provi des for certain exceptions to discharge. |In this case, Ms.
Jackson has asserted that paynents which M. Jackson was to make
to her under a conmunity property partition agreenent are
nondi schar geabl e under 8§ 523(a)(5). Section 523(a)(5) provides:

(a) A discharge under section 727, 1141, 1228(a), or 1328(b)
of this title does not discharge an individual debtor from
any debt sQ

(5) to a spouse, fornmer spouse, or child of the debtor,
for alinony to, maintenance for, or support of such spouse
or child, in connection wth a separation agreenent, divorce
decree or other order of a court of record, determ nation
made in accordance with state or territorial |aw by a
governnental unit, or property settlenent, but not to the
extent thatsQ

(A) such debt is assigned to another entity,
voluntarily, by operation of |law, or otherwi se (other than
debts assigned pursuant to section 402(a)(26) of the Soci al
Security Act, or any such debt which has been assi gned
to the Federal Governnent or to a State or any
political subdivision of such State); or

(B) such debt includes a liability designated as

al i nrony, mai ntenance, or support, unless such liability is
actually in the nature of alinony, maintenance, or

support|.]

The bankruptcy court determ ned that the parties intended
t he $600 nmonthly obligation to be a support obligation. First,
t he bankruptcy court noted that M. Jackson testified that he
voluntarily offered to pay Ms. Jackson $1,000 per nonth in child
support. Ms. Jackson testified that she demanded that the

$1, 000 paynent be characterized as $400 for child support and



$600 for alimony. |In response to her demand, M. Jackson stated
that he did not care how the children received the $1000 a nont h,
as long as any part of the paynent was not | abeled as alinony.
M. Jackson also testified that he presuned that Ms. Jackson
needed support. M. Jackson further testified that he did not
want the paynent to be characterized as alinony because he was
concerned about the effect of the paynent of alinony to his
reputation, and he believed that Ms. Jackson was at fault in the
marriage and not entitled to alinmony. Ms. Jackson testified
that she always consi dered the paynent to be alinony. The
bankruptcy court determned that "M . Jackson's unwillingness to
subject hinself to the perceived derision fromthe community if
he owed the noney under the | abel of "alinmony' . . . is not
credi bl e evidence of intent that the obligation not be in the
nature of alinony or support.”

Further, the bankruptcy court determ ned that Ms. Jackson
was in need of support at the tinme that the agreenent was entered
into. The bankruptcy court noted that at the tinme of the
agreenent all three of the couple's mnor children were |iving
wth Ms. Jackson, and she was unenpl oyed. She did not have a
col | ege education and possessed no special skills or expertise.

Al so, Ms. Jackson had not worked in sone years because she had
deci ded to stay hone with the children.

The court was al so persuaded that the $600 nonthly paynent
was a support obligation because M. Jackson's incone tax returns

for 1984 and 1986 listed the nonthly obligation as "alinony



paid.”" In response to the bankruptcy court's reliance on his
characterization of the nonthly paynents as alinony in his 1984
and 1986 tax returns, M. Jackson asserts that he "should not be
penalized if he got inproper advice." M. Jackson's argunent is,
to say the least, lane. He also asserts that at a m ninmumthe
evi dence regarding his tax returns is contradi ctory because he
did not characterize the nonthly obligation as alinmony in his
1985 tax return. The bankruptcy court also noted that a true
property settlenment agreenent was nore comonly represented by a
prom ssory note.

M. Jackson asserts that the bankruptcy court's
determ nation that the paynents were intended as support was
clearly erroneous. First, M. Jackson notes that because this
was a divorce based on nmutual fault he had no | egal obligation,
under Louisiana law, to provide Ms. Jackson with alinony.
However, the nere fact that state |aw would not obligate M.
Jackson to nake alinony paynents does not forego a concl usion by
t he bankruptcy court that the parties intended the paynents to be

for support. See In re Benich, 811 F.2d at 945 (noting that even

t hough Texas | aw would not permt an award of permanent ali nony,
t he bankruptcy court's determ nation that nonthly paynents for
the rest of the spouse's life or until she remarried were for
al i nrony or support was not clearly erroneous). M Jackson al so
asserts that the separation decree and the property partition
agreement clearly provide that the $600 nonthly paynents are to

divide the community property and that neither docunent nentions



al i nrony or support. M. Jackson and M. Carm chael, M.
Jackson's divorce attorney, both testified that the $600 nonthly
paynments were not intended to be support. Rather, they asserted
that the paynents were intended to split up the conmunity
property. In fact, M. Jackson testified that the present val ue
of the $600 paynments over Ms. Jackson's |life essentially nade
the community property division equal. However, contrary to M.
Jackson's assertion in his brief, M. Jackson testified that he
did not make a present val ue cal cul ati on of the $600 paynent over
the life expectancy of Ms. Jackson at the tinme that he agreed to
make the nonthly paynment. Therefore, we do not consider the
bankruptcy court's determ nation that his testinony concerning
the essentially equal division of the community property was not
particularly relevant as to the parties intent at the tinme that
they entered into the agreenent to be in error. Also, M.
Jackson's assertion in his brief that he was of the opinion that
Ms. Jackson would be married in a year and that he would then be
able to discontinue the paynents does not support his assertion
that the $600 nonthly obligation was designed to nmake the
community property division equal.

We concl ude that the bankruptcy court's determ nation that
the parties intended the $600 nmonthly obligation to be in the
nature of support and and therefore not dischargeable is not

clearly erroneous.



| V.
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



