IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3801

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

NELSON BREVE
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CR-93-293- A

(Cct ober 18, 1994)
Before WENER, EMLIO M GARZA, and BENAVIDES, G rcuit Judges.
PER CURI AM *

In this direct crimnal appeal, Defendant-Appellant Nelson
Breve clains that the district court conmtted sentencing errors,
towt: mscalculating the nonetary anount, for purposes of United
States Sentencing Guidelines, (US S G) 82F1.1, of "gross
recei pts" derived fromdefrauding a financial institution; denying

an additional one-level reduction for acceptance of responsibility

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



under U.S.S. G 83El. 1(b); and including "kickbacks" to Breve from
third parties as relevant conduct under §81Bl. 3. Al t hough we
di sagree with Breve regardi ng gross recei pts and rel evant conduct,
we agree with his contention that the district court erred in
refusing to grant the additional one-level reduction in sentence
| evel pursuant to 8 3El.1(b). W therefore vacate Breve's sentence
and remand this case to the district court for resentencing.

Having carefully reviewed the briefs and subm ssions of
counsel, closely listened to oral argunent, and considered all
facts and | aw applicable to this case, we are satisfied that the
district court did not conmt reversible error in including the
full amounts of all funds derived fromthe fraud as constituting
"gross receipts" - after all, gross is gross! - or inincluding in
rel evant conduct the anmount of Kkickbacks received by Breve for
| oans nmade to others. Therefore, on remand, the court should
continue to include those elenents in its sentencing cal cul us.

We note prelimnarily that, in considering Breve's entitlenent
tothe relatively new, additional one-|evel decrease provided in 83
El.1(b) for accepting responsibility early on, neither the court
nor counsel for the parties had the benefit of our opinion in

United States v. Tello.* In Tello, we held that under subsection

(b)(2) of 83El.1, a defendant has a right to a one-level reduction
for the "tinely" acceptance of responsibility when the court finds

that (1) the defendant's offense level is 16 or higher; (2) the

19 F.3d 1119 (5th Cr. 1993), decided after the district
court sentenced Breve.



def endant has received or will receive a two-level reduction for
acceptance of responsibility under subsection (a) of 83El.1; and
(3) the defendant's early notification of his intention to enter a
plea of guilty results in (i) the governnent's ability to avoid
trial preparation, and (ii) the court's ability to schedule its
cal endar efficiently.? Tello nakes clear that, when those
objective criteria are net, the defendant has a nondi scretionary
right toreceive the third one-level reduction, i.e., aright that
the sentencer |acks discretion to deny.

Tello makes wequally <clear that the defendant's tinely
acceptance of responsibility for purposes of 83El.1(b)(2) relates
to the governnent's and court's efficiencies in connection wth
avoiding trial preparation and trial scheduling; that subsequent
acts of the defendant which nmay cause additional work or delay to
the probation departnent or to the scheduling of sentencing
heari ngs are not conditions subsequent that divest a defendant of
the third one-level decrease once he becones entitled to it.
Al t hough, under such circunstances, the defendant m ght encounter
other offsetting increases, such as obstruction of justice, the
third one-level reduction is not defeasible once it has been
ear ned.

As noted above, neither the court nor the parties had the
benefit of Tello at sentencing; however, we do on appeal. W are
constrained, therefore, to vacate Breve's sentence and remand his

case with instructions to the district court to resentence himon

2ld. at 1125-26



the basis of a reduction of three, rather than two, levels in his

of fense |l evel for acceptance of responsibility.?

VACATED and REMANDED f or resentenci ng consi stent with this opinion.

SHere the error resulting fromdenying Breve the third one-
| evel reduction cannot be categorized as harm ess. Breve was
sentenced on the basis of an offense |level 24 and a cri m nal
hi story category of |, resulting in a sentencing range of 51-63
months in prison. Reducing Breve's offense level to 23 wll
produce a sentencing range of 46-57 nonths, see U S. S.G § 5,
pt. A, which would result in a 5 nonth decrease in the sentence if
the district court once again inposes a sentence at the | ow end
of the range.



