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Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM *

Kenneth Cotton, a Louisiana state prisoner, was found
guilty by a jury of attenpted distribution of cocaine and received
a 7% year term of incarceration. Seeki ng federal habeas corpus
relief, he alleged that the trial court denied hima fair trial by
refusing a conti nuance noti on, that his court-appoi nted counsel was

i neffective, and that there was insufficient evidence to convict.

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



Finding no error in the district court's denial of relief, we
affirm

Cotton alleges that the state trial court erroneously
denied his notion for a continuance, effectively forcing himto
proceed to trial with his court-appointed attorney as opposed to
his retained counsel. His argunent is unavailing.

"While it cannot be disputed that the Sixth Arendnent to
the Constitution grants an accused in a crimnal prosecution an
absolute unqualified right to have the assistance of counsel for
his defense, it does not necessarily follow that his right to a

particular counsel is absolute and unqualified." United States v.

Sexton, 473 F.2d 512, 514 (5th Cr. 1973) (enphasis in original).

"To warrant federal habeas relief, the denial of the
conti nuance nust have been not only an abuse of discretion but al so
"so arbitrary and fundanentally wunfair' that it denied [the

petitioner] due process. . . ." MFadden v. Cabana, 851 F.2d 784,

788 (5th Gr. 1988) (footnote omtted), cert. denied, 489 U S. 1083

(1989). "The petitioner making this clai mmust show prejudice from
t he denial of the continuance."” 1d.
Cotton has not nmade the requisite show ng. In the

district court, Cotton failed to allege how he was prejudiced by
the state trial court's refusal of his notion for a continuance, or
by the fact that he was represented by appointed counsel rather
than retained counsel. To the extent that Cotton alleges as
prejudi ce on appeal that his appointed counsel was ineffective,

that claimis raised for the first tine on appeal and is therefore



not properly before this Court. Self v. Blackburn, 751 F.2d 789,

793 (5th Gr. 1985).
Additionally, the state appellate court, whose findings
of fact are entitled to a presunption of correctness in federa

habeas proceedings, see 28 U S.C. 8§ 2254(d); King v. Collins, 945

F.2d 867, 868 (5th G r. 1991), found that the state trial judge
believed that Cotton was attenpting to abuse the judicial process
to avoid trial. The record does not indicate that reliance upon
t hat presunption woul d be m spl aced. Cotton has not shown a deni al
of due process.

Cotton alleged in the district court that his court-
appoi nted attorney rendered i neffective assistance. For the first
time on appeal, he asserts that she failed to properly cross-
exam ne a state witness regarding testing done on the substance
Cotton sold to an undercover police officer. Because this argunent
is raised for the first tinme on appeal, it is not properly before
the Court. Self, 751 F.2d at 793. In any event, she did elicit
the testinony concerning a negative test of the cocaine.

Cotton also clains that the evidence is insufficient to
support his conviction. The standard for determ ning sufficiency
for the evidence in a habeas proceeding is whether any rationa
trier of fact could have found the essential elenents of the crine

beyond a reasonabl e doubt. Jackson v. Virginia, 443 U S. 307, 319,

99 S. . 2781, 61 L.Ed.2d 560 (1979). It is "the responsibility of
the trier of fact fairly to resolve conflicts in the testinony, to

wei gh the evidence, and to draw reasonable inferences from basic



facts to ultimte facts."” Id. The state appellate court
considered this argunent and determined that a rational trier of
fact could have concluded that Cotton attenpted to distribute
cocai ne. That determnation is entitled to "great weight" on

federal habeas review. Porretto v. Stalder, 834 F.2d 461, 467 (5th

Cr. 1987).

The crux of Cotton's argunent is that the evidence is
i nsufficient because there was a conflict in the evidence regarding
whet her t he substance he delivered was actual | y cocai ne and because
there was no proof of chain of custody. At trial, Sergeant Terry
Legendre testified that he received a brown bag containing two
baggi es of white powder from Cotton. An initial field test was
conducted, which "cane back negative." However, Legendre also
testified that after the initial field test, the substance was
pl aced in a heat-seal ed evidence bag, |abeled, turned over to Lt.
Bergeron, and placed into the evidence vault. Fromthere it was
submtted to the State Police Crine Laboratory.

Bergeron testified that the substance that he received
fromLegendre was kept in a | ocked evidence vault fromthe tine he
received it until the time it was sent to the State |ab, and from
the time it was received back fromthe State lab until trial. The
State |l ab analysis report was introduced into evidence and vi ewed
by the jury. The State |ab report indicates that the substances
were cocai ne. The jury was entitled to make a credibility

determ nation regarding the differing test results, and the record



indicates that a rational trier of fact could have found that
Cotton was guilty of attenpted distribution of cocaine.

AFFI RMVED.



