IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3750
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
WALTER SM TH,
Def endant - Appel | ant.

Appeal fromthe United States District Court for
the Eastern District of Louisiana
(CR-93-228-L-5)

(June 24, 1994)
Bef ore REAVLEY, DAVIS and DeMOSS, Circuit Judges.
PER CURI AM *

Walter Smth was indicted for conspiring to distribute
cocaine and for the distribution of cocaine. The conspiracy
count read: "Beginning at a tinme unknown and continuing until on
or about May 4, 1993 ... Walter Smth ... did ... conspire ... to
di stribute an anmount of cocaine hydrochloride ...." Neither

count stated a specific quantity of drugs. Smth pleaded guilty

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



to both counts, and at the rearrai gnment hearing, the prosecutor
recounted the basis for Smth's guilty pleas:
Beginning at sone time prior to the fall of 1991 and
continuing until WMy 4, 1993, Walter Smth and Walter
Oguendo conspired with each other to distribute in excess
of 500 grans of cocaine hydrochloride in the Eastern
District of Louisiana. During April and May of 19983,
Smth arranged to sell Raynond White 10 ounces of cocai ne
on May 4, 1993. In conversations |leading up to the May 4
transaction, White and Smth discussed their prior drug
activities, including a cocaine deal i nvol vi ng
approxi mately 16 ounces of cocaine. Smth told Wite that
his supplier would be the sane for the upcom ng deal as
it had in the past.
Smth agreed that the prosecutor's sunmary was an accurate
portrayal of his activities, and the court postponed the
determ nation of the actual drug quantity involved unti
sentenci ng. The probation officer, using the entire 26 ounces of
cocaine, ultimately assigned Smth a base offense | evel of 26 but
suggested a downward departure of 3 levels for Smth's acceptance
of responsibility, resulting in a sentencing range of 46 to 53
months. Smth did not object to the factual findings in the PSR
nor the recommended gui deline range. The court adopted the
presentencing report at sentencing, and because a conspiracy
conviction involving nore than 500 grans requires a statutory
m ni mum sentence of five years, the court sentenced Smth to 60
mont hs on both counts, running concurrently, with 3 years of
supervi sed rel ease.
Sm th now conpl ai ns about the use of the full 26 ounces to
i nvoke the mandatory m ni num sentence. Smth argues "that only
the of fense he was charged with and which he pled guilty to can
be used to invoke the statutory mandatory m ni num sentence of [21
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US C 8 841(b)(1)]." He contends that the 16 ounces shoul d have
only been considered as rel evant conduct when calculating his
base offense | evel because the conspiracy count only involved the
10 ounces of cocai ne, even though the indictnent failed to state
a specific quantity of drugs.

Because Smth failed to object to the court's determ nation
of the quantity of cocaine, our reviewis limted to plain error.
FED. R CRM P. 52(b). W conclude that the court did not commt
plain error for the follow ng reasons: First, a court may inpose
a statutory m ni num sentence even though the indictnent fails to
all ege a specific quantity of drugs. United States v. Watch, 7
F.3d 422, 426-27 (5th Gr. 1993). Second, the conspiracy count
is broad enough to include the sale of the 16 ounces of cocai ne,
and Smth agreed with the prosecutor's summary of the facts
supporting his guilty pleas, which included the 16 ounces of
cocaine.! And third, whenever the statutory sentence conflicts
with the sentence cal cul ated under the guidelines, the statutory

m ni mum sentence prevails. 1d. at 427.

AFFI RVED.

1 Smith's reliance on United Sates v. Darmand, 3 F.3d 1578, 1581-82 (2d Cir. 1993) is misplaced
because, here, the conspiracy charge encompasses the sale of both the 16 ounces and the 10 ounces of cocaine.
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