UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-3748

Summary Cal endar

IN THE MATTER OF: MARK B. HERMAN,
Debt or .
MARK B. HERMAN

Appel | ant.
VERSUS

JAMES H. BROW, COWM SSI ONER OF | NSURANCE
STATE OF LQOUI SI ANA,

Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(CA- 93- 1809- F- 2)
(January 25, 1995)
Bef ore JONES, BARKSDALE and BENAVI DES, Cl RCU T JUDGES.

JUDGE BENAVI DES, ClI RCUI T JUDGE: "

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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This appeal is taken froma Bankruptcy Court order which was
affirmed on appeal to the District Court. The bankruptcy court's
order granted relief to Appellee Janes H Brown, the Louisiana
Comm ssi oner of Insurance, fromthe automatic stay provision of the
Bankruptcy Code. See 11 U.S.C. § 362(b)(4). Finding that the
Comm ssioner's clains against Appellant Herman were properly
exenpted fromthe automatic stay, we affirmthe judgnent.

The Comm ssioner, the appointed liquidator of Mdwest Life
| nsurance Conpany, Fidelity Fire and Casualty Conpany, and Public
| nvestors Life Insurance Conpany, brought a civil action against
Herman in Federal District Court, alleging violations of the
Racketeer Influenced and Corrupt Oganizations Act ("R CQO"),
federal securities |law and Loui siana state | aw provisions arising
out of transactions involving the business of insurance. Herman
was one of twenty-seven individual defendants in that civil suit.

After the Commi ssioner's civil suit was filed, Herman fil ed
bankruptcy. Consequently, the Conmm ssioner noved for an exenption
fromthe automatic stay, asserting the police and regul atory power
exception found in section 362(b)(4). This section provides that
the filing of a petition in bankruptcy court does not operate as a

stay of the commencenent or continuation of an action or
proceeding by a governnental unit to enforce such governnental
unit's police or regulatory power." The bankruptcy court held that
the Comm ssioner's action was brought to enforce a governnenta
unit's police or regulatory power and was, therefore, exenpt from

the automatic stay.



The bankruptcy court's determ nations of fact are reviewed
under a clearly erroneous standard, while its conclusions of |aw

are reviewed de novo. See Matter of Kennard, 970 F.2d 1455, 1457-

58 (5th CGr. 1991). The bankruptcy court found that the
Comm ssioner was acting to prevent the repetition of wongful
behavior in the insurance industry and that the civil action
agai nst Herman was brought to protect the public welfare. Thi s
finding is supported by the contents of the Conmm ssioner's anended
conpl aint, as several of the counts all ege that Hernman was i nvol ved
in a schenme to defraud insurance regulators. As such, the
bankruptcy court's finding is not clearly erroneous.

We now eval uate the bankruptcy court's | egal conclusion that
t he Conm ssioner's action alleging, anong ot her things, a schene to
defraud insurance regulators falls within section 362(b)(4). As

earlier stated, this is a d novo review. This Crcuit has

previ ously addressed t he purpose and scope of the section 362(b)(4)
exenption fromthe automatic stay.

[ This section] excepts conmencenent or continuation of
actions and proceedi ngs by governnental units to enforce
police or regul atory powers. Thus, where a governnent al
unit is suing a debtor to prevent or stop violation of
fraud, environnental protection, consuner protection,
safety, or simlar police or requlatory laws, or
attenpting to fix danmages for violation of such a |aw,
the action or proceeding is not stayed under the
automati c stay.

In re Comopnwealth G 1 Refining Co., 805 F.2d 1175, 1183 (5th G r

1986), cert. denied, 483 U. S. 1005 (1987) (quoting S.Rep. No. 989,

95th Cong., 2d Sess. 52 (1987))(enphasis added). This exenption,

however, is limted to the extent that it does not allow the



governnental wunit to enforce a noney judgnent even if such
enforcenent is in furtherance of police and regul atory powers. |d.

(citing In re Penn Terra Ltd. v. Departnent of Environnental

Resources, 733 F.2d 267, 272 (3d Cr. 1984)); 11 US.C 8§
362(b)(5). Here, the bankruptcy court specifically enjoined the
Comm ssi oner from enforcing any noney judgnent. Consequently, no
econom ¢ advantage will be gained over those creditors with an
interest in the debtor's estate.

The exenption fromthe automatic stay is further limted if
the regulatory or police power is exerted to protect private
interests, rather than the public welfare. In which case, the

action falls outside the section 362(b)(4) exenption. See N.L.R B.

v. Edward Cooper Painting, Inc., 804 F.2d 934, 942 (6th Cr. 1986).

The bankruptcy court determned that the primary purpose of the
Comm ssioner's action was to prevent repeated violations of the
state insurance code, thus protecting the public welfare.
Mor eover, the Conm ssioner's action also constitutes an attenpt to
fix danmages for violation of fraud and regul atory | aws, consi stent
with the acknow edged purpose and scope of section 362(b)(4).

Her man argues that the section 362(b)(4) exenption has been
narrowed to apply only to those situations in which the regulatory
or police power is urgently needed to protect the public health and
wel f are. This argunent has been specifically rejected in this

Crcuit. See In re Comonwealth, 805 F.2d at 1184-85.

Finally, Herman contends that the Conm ssioner is acting

out side the scope of his statutory powers. |In other words, Herman



argues that the Conm ssioner is acting as a private party in a
civil action. The Louisiana Insurance Code confers upon the
Commi ssioner of Insurance the broad authority to admnister the
provi sions of the insurance code. See La. Rev. Stat. Ann. § 22:2
A(l) (West Supp. 1994). Mre specifically, under La. Rev. Stat.
Ann. 8§ 22:737 (West 1978), the Conm ssioner may apply for
appoi ntnent as a liquidator and, as such, is "authorized to deal
wth the property and business of the insurer in his nane as
conmmi ssioner of insurance, or, if the court shall so order in the
name of the insurer." There does not appear to be any neani ngful
way to separate the actions of the Conm ssioner as |iquidator from
the actions of the Conm ssioner as Comm Ssioner. In fact, the
Comm ssioner of Insurance is the only governnental unit that can
file suit to put an insurance conpany in liquidation and is the
only unit that can be appointed |iquidator of an insurer. See La.
Rev. Stat. Ann. 8§ 22:742 (West Panph. 1994). As such, we concl ude
that the bankruptcy court was correct in determning that the
Comm ssioner was acting as a governnental wunit under section
362(b) (4).

Havi ng rej ected Appel |l ant' s argunents, we AFFI RMt he j udgnent .



