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PER CURI AM !

This appeal concerns the question of whether the district
court erred in dismssing the appellant's appeal froma deci sion of
the Social Security Adm nistration (SSA) which had dism ssed an

application for disability benefits. The question turns on whet her

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



or not the SSA reopened applicant's application. Because the
evi dence before us supports the conclusion of the SSA that the case
was not reopened, we affirmthe district court.

Facts and Procedural History

Melvin Powell filed an application for social security
disability benefits on June 26, 1986, based on an al |l eged di sabli ng
back condition that occurred on Cctober 9, 1982. The SSA deni ed
Powel | 's request for benefits initially and upon reconsi deration.
Powel | filed a request for an adm ni strative hearing; a hearing was
conducted and the adm nistrative |aw judge ("ALJ") again denied
Powel | s request for benefits on August 5, 1987. Al though Powel |
suffers from severe chronic lunbar strain, status post |unbar
| am nectony, the ALJ determned that Powell was not disabled
because of his residual functional capacity to performa full range
of light work.

Powel |l filed a second application for disability benefits on
Decenber 21, 1989. All of the adm nistrative deci sions pertaining
to the processing of this application are not included in the
record, but the ALJ's decision indicates that the application was
denied initially and upon reconsideration. Upon Powell's request
for a hearing, the ALJ dism ssed the application on Novenber 27,
1992; the ALJ ruled that although Powell had submtted additional
medi cal evidence which had not been considered previously by the
ALJ who ruled on the first application, the "new' evidence was
merely cumul ative to that evidence considered by the original ALJ.
The ALJ further ruled that because the "new' evidence was not

mat eri al and because there had been no error, the adm nistration's



final decision of June 26, 1986, could not be reopened based on res
| udi cat a. On Decenber 29, 1992, the Appeals Council denied
Powell's request for a review of the AL)'s dismssal of his
appl i cation.

G ounded on the assertions that the ALJ did not consider
Powel | 's new and material evidence in conpliance with 20 C F. R
404.987, et seq., and that he had denonstrated that the ALJ had
erred, Powell filed a conplaint in federal district court for a
review of the dismssal of his claimfor benefits. The Secretary
filed a notion to dismss Powell's conplaint. It argued that,

because the di sm ssal was based on res judicata, the district court

| acked jurisdiction because the Secretary had not issued a fina
deci sion subject to review.

The nmagistrate judge to whom the case had been referred
construed the Secretary's notion as a notion for summary judgnent,
concluding that the Secretary had not reopened Powell's claimfor
benefits by making a threshold i nquiry i nto whet her the new nedi cal
evi dence added to the prior decision. Accordingly, the nmagistrate
j udge recommended that the Secretary's notion to dism ss be granted
and the conplaint dismssed wthout prejudice.

Over Powell's objections to the report, the district court
adopted the report and recommendati on and granted the Secretary's
motion to dismss wthout prejudice, affirmng the Secretary's
deci sion not to reopen Powel|'s case.

Argunent and Anal ysi s

Powel | argues that the district court erroneously concl uded
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that it was without jurisdiction to review the case because he
argues that the Secretary actually reopened the case and issued a
new opi ni on denying his claimfor benefits.

In Califano v. Sanders, 430 U. S. 99, 97 S.Ct. 980, 51 L. Ed.

2d 192 (1977), the Suprene Court held that 41 U S.C. § 405(g) does
not authorize judicial review of alleged abuses of agency
discretion in refusing to reopen clainms for social security
benefits. 430 U.S. at 107-08. The Court also held that the
federal courts did have jurisdiction to review challenges to the
Secretary's decision not to reopen on constitutional grounds. |d.
at 108-09.

Powel | has not alleged a constitutional ground for reopening
his case. He nerely asserts that there was new nedi cal evidence
that supported his claim of disability. He al so argues that
jurisdiction exists because the case was actually reopened and a
new opi nion was issued that again denied his claimfor benefits.
Because Powel |l has not nade a constitutional claimfor reopening
the case, only that the case was reopened based on the subm ssion
of new nedi cal evidence, jurisdictioninthe district court did not
exi st unless the case was actually reopened by the adm nistration.
Califano, 430 U S. at 108.

To support his claim that his case was reopened, Powell
asserts that the Secretary reconsidered his prior application and
issued a new nedical opinion regarding his entitlenent to
disability. He argues that the district court erred by concl udi ng

that his case had not been reopened and that it was barred by res
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judicata. Relying on a letter fromthe adm ni stration dated March
16, 1992, (Exhibit M, that advised Powell's attorney to cone in
for purposes of updating his nedical records for a new
determ nation at Powell's request, Powel| argues that the district
court erred by concluding that this was not an expressed reopeni ng
of the file.

Sections 404.987-404-996 govern the reopening of a
determ nation or decision regarding disability benefits. J eutat
v. Bowen, 824 F.2d 348, 353 n.5 (5th G r. 1987). The regul ations
allow disability cases to be reopened for four years with good
cause. I d. Good cause exists if new and material evidence is
furnished by the claimant, a clerical error was nade, or the
evi dence considered in making the determ nation shows on its fact
that an error was nade. |d. at 354, 357. A reopeni ng based on new
evidence that is material occurs when there is a possibility that
t he new evi dence woul d have changed the outcone of the Secretary's
determnation had it been before him Id. at 358. Here, that
standard was not net because the ALJ concluded that the new
evidence was not material or that it would have contributed to
anot her result.

Moreover, the district court correctly concluded that the
Secretary had not reopened Powell's case by making a threshold
inquiry into whether Powell's additional nedical evidence was
material to his claim of disability or nerely cunulative. A
threshold inquiry does not anpbunt to a reopening of a claimfor

social security benefits. Triplett v. Heckler, 767 F.2d 210, 213

-5-



(5th Gr. 1985), cert. denied, 474 U. S. 1104 (1986). In Triplett,

the Court noted that the claimant nust establish nore than the
Secretary's acknow edged receipt of additional evidence and a
finding that that evidence is wanting. 1d. Having failed to nake
that showi ng, the district court correctly ruled that the cl ai mhad
not been reopened because M. Powell had nerely presented
addi ti onal evidence of his nedical treatnment and that evidence was
merely cumul ative to that already considered by the original ALJ.

The sane nedi cal inpairnment was considered in Powel |'s second
application for benefits, an all eged di sabling back condition, and
the evidence was found not to be nore persuasive. The actua
medi cal reports are not included in the record; a listing of the
addi tional evidence presented by Powell exists, however, in the
expl anation of the admnistrative determ nation that substanti ates
the conclusion reached by the second ALJ. The district court's
finding that the application had not been reopened by the revi ew of
t he addi tional nedical evidence is correct and a review is barred.

The district court's order of dism ssal is AFFI RVED



