IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3734
(Summary Cal endar)

ROGER MAYWEATHER
Pl ai ntiff-Appellant,

ver sus

C. MARTI N LENSI NG War den,
Hunt Correctional Center,
UNKNOWN HAGGMAN, Doctor, and
UNKNOWN CHAMPAGN, Physi ci an,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(CA-92-1047-A)

(August 3, 1994)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Pl aintiff-Appell ant Roger Mayweat her, a state prisoner, filed

this civil rights action pursuant to 42 U S.C. § 1983 against a

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



war den and two doctors of the correctional institution where he was
incarcerated. For the reasons set forth below, we conclude that
the district court commtted no reversible error, and therefore
affirm
I
FACTS AND PROCEEDI NGS

Mayweat her, an inmate at Hunt Correctional Center (HCC in
St. Gabriel, Louisiana, filed this | awsuit agai nst HCC Warden C. M
Lensing and HCC Doctors M chael Hegmann and Chanpagne (correct
spelling), alleging that when he was transferred to HCC on July 27,
1992, he was "placed in isolation without disciplinary reason or
hearing, and [in] total disregards to serious nedical needs." He
further alleged that a Louisiana State University Medical Center
(LSUMC) physician had prescribed Tolectin (tolnetin sodium for
"severe pains in | ower back and ul cerous stonmach pains"; and that,
despite his continuous requests and conplaints to Dr. Hegmann and
t he Warden, he has been denied Tolectin. He also alleged that "on
10, [sic] 1992, Dr. Chanpagn[e] prescribed [Dol obid] despite the
irr[iJtation this nedication is known [to cause] to ulcerous
[conditions], and advised [him not to nmake sick call again."

Mayweat her next alleged that the LSUMC physician had placed
hi m on permanent light duty indoors, with no bending or lifting
over 20 pounds; but, nevertheless, at HCC he was assigned to
"Squad 10 where | ong periods of standing and excessive bending are
requi red digging and picking up objects.” Mayweat her sought

declaratory and injunctive relief and all other relief due him but



did not specify what declaratory and injunctive relief he wanted.
Defendants filed a notion for summary judgnent supported by (1) a
statenent of undi sputed facts; (2) the record of an adm ni strative-
remedy proceeding (ARP); (3) Mayweat her's nedical records; (4) his
HCC Cell bl ock Review Summary; and (5) the affidavit of Ray A
Pecoraro, HCC Assistant Director of Classification. Myweather in
turn filed a notion for partial summary judgnent on his clains
agai nst the two doctors.

The nmagistrate judge's report reconmmended granting the
def endants' summary judgnent notion. Myweather filed objections
to the report under penalty of perjury, but the district court,
adopting the nmagistrate judge's report, dism ssed the action, and
Mayweat her tinely appeal ed.

I
ANALYSI S

A. Mbtion to Conpel Di scovery

Mayweat her contends that the district court erred by granting
summary j udgnment w t hout addressing his notion to conpel discovery,
i.e., torequire the appellees to produce certain docunents. He
asserts that the records he requested would show that he was
"threatened with disciplinary action if he continued to inquire

about [Tolectin],"” and that they al so woul d show t hat t he appel | ees
are continuing to retaliate against himfor having filed this suit
and the ARPs.

The magi strate judge denied the notion to conpel on grounds

t hat Mayweat her had failed to conply with Uniform Local Rule 2.11



E &M requiring certification that the novant "has conferred with
opposing counsel for the purpose of amcably resolving the
di scovery dispute.” Mayweather neither corrected this deficiency
nor appeal ed the magi strate judge's ruling to the district court.
Al t hough he conpl ai ned about it in his objections to the magi strate
judge's report, Myweather did no nore than state that "the
magi strate judge should have addressed plaintiff's notion for
production of docunents.” Consequently, we are "wthout
jurisdiction to consider” whether the ruling was erroneous.

Col burn v. Bunge Towing, Inc., 883 F.2d 372, 379 (5th Cr. 1989).

B. Adm nistrative Seqregation without a Hearing

Mayweat her next contends that the district court erred by
granting sunmmary judgnent on his claim that he was placed in
segregation or isolation when he was transferred to HCC. He states
that, although he "was assigned to Beaver 3 working cell bl ock, he
was placed in Beaver 2 cellblock™ for |ack of bed space in Beaver
3. Mayweat her asserts that during the week he spent in Beaver 2,
he was deni ed Tol ectin, phone calls, and his personal property. He
argues that he should not have been placed in Beaver 2 "without a
di sciplinary reason or a disciplinary hearing."

Rul e 56(c), FeED. R Qv. P., provides that the district court
shall render summary judgnent "if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a

judgnent as a matter of |aw To avoid sunmary judgnent, the



opposing party "by affidavits or as otherwise provided in this
rule, nust set forth specific facts show ng that there is a genuine
issue for trial." Fep. R Qv. P. 56(e). "[A] conplete failure of
proof concerning an essenti al el enent of the nonnoving party's case

necessarily renders all other facts immaterial." Celotex Corp. V.

Catrett, 477 U S. 317, 322-23, 106 S.Ct. 2548, 91 L.Ed.2d 265
(1986) . This court's standard of review of a summary judgnent
ruling is the sane as the district court's, and it nmust be based on
the evidence which was presented in the district court. See

Sanders v. English, 950 F.2d 1152, 1159 (5th G r. 1992).

Appel l ees' Exhibit 3 (copy attached) shows that when
Mayweat her was transferred to HCC, the Initial O assification Board
ordered his placenent in Beaver 3D Cell bl ock. He was placed in
this cellblock, on light duty, "due to his poor conduct record at
WCC [ Wade Correctional Center] and the fact that [at] WCC he had
been <classified to a nmaximum custody working cellblock."?
Mayweat her concedes that he was housed tenporarily in Beaver 2 only
because of |ack of bed space in Beaver 3. Cearly, no due process
right was inplicated by this, because "[a]n inmate has neither a
protectible property nor liberty interest in his custody

classification.” See Mody Vv. Baker, 857 F.2d 256, 257-58

(5th Cr.), cert. denied, 488 U S. 985 (1988); WIlson v. Budney,

976 F.2d 957, 958 (5th Gir. 1992) (sane).

! Exhibit 4 (copy attached).
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C. Ei ght h Anendnent Violation - Wthholding Medi cati on

Mayweat her contends that his Ei ghth Anmendnent rights were
denied by HCC s failure to provide Tolectin as prescribed by the
LSUMC physi ci an. Contrary to his assertion, however, this
medi cati on was discontinued at WCC on June 22, 1992; the LSUMC
physi ci an recommended codei ne, not Tolectin.? At HCC, Taganmet was
prescribed for him by Dr. Chanpagne "as needed," and he started
receiving it on July 29, two days after he arrived there.

At his nedical exam nation at HCC on Cctober 16, 1992, the
doctor also prescribed Dol obid. Mayweat her asserts that he is
entitled to relief on grounds that this nedication severely
aggravated his stomach ulcer. H's nedical records show that his
Dol obid was discontinued after he conplained of stomach cranps.
Id.

A convicted prisoner is not entitled torelief under 42 U S. C
8§ 1983 on grounds of denial of nedical care unless he shows that
there was "deliberate indifference to [his] serious nedical needs"

Estelle v. Ganble, 429 U S. 97, 104, 97 S. C. 285, 50 L.Ed.2d 251

(1976); see Farner v. Brennan, u. S. , 114 S.Ct. 1970, 1994

WL 237595 (U. S., June 6, 1994) (establishing subjective definition
of "deliberate indifference"). The denial of treatnent recommended
for an inmate's serious nedical needs may constitute deliberate

indi fference. Payne v. Lynaugh, 843 F.2d 177, 178 (5th G r. 1988).

A disagreenent between an inmate and his physician concerning

whet her certain nedical care was appropriate is not actionable

2 Exhibit 2 (copy attached).
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under 8 1983 unless there were exceptional circunstances. See

Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Gr. 1991). Medi cal

records that docunent sick calls, exam nations, diagnoses, and
medi cations may rebut allegations of deliberate indifference. See

Mendoza v. Lynaugh, 989 F.2d 191, 193-94 (5th Gr. 1993).

Mayweat her' s extensi ve prison nedi cal records support the district
court's entry of sunmary judgnent on this claim

D. Ei ght h Anendnent Violation - Retaliation by Wrking
Beyond Capabilities

Mayweat her contends that the district court erred by granting
summary judgnent on his claimthat appellees violated his Eighth
Amendnent rights by requiring himto performwork in violation of
medi cal -duty status. He bases this on his allegations that while
he was assigned to Beaver 3, fromJuly 27 to October 29, 1992, he
was required to clean pipe-holes and pick grass, which aggravated
hi s back condition, "spine degeneration and vertebra (|l ower back)
conpression."” Mayweat her bl anes Dr. Chanpagne for having altered
his duty status.

Mayweat her's nedi cal records show that when Dr. Chanpagne
exam ned himon July 29, 1992, he was in "[a] pparent good health"
with no discernible back problem?® On that date the doctor placed
Mayweat her on "LDRS," a type of |ight duty. On August 13, HCC
Doctor Dienst ordered "LDRS' for Mayweather, with "No bendi ng[, ]
No lifting over 15 pds . . . Permanent." On COctober 27, 1992, a

consulting physician found that Myweather's back x-rays were




wthin normal imts (WNL). There is no showing in the record or
any assertion by Myweather of a genuine issue of material fact
whet her any of the nanmed def endant s- appel | ees were responsi bl e for
Mayweat her' s wor k assi gnnent on Beaver 3. Warden Lensi ng cannot be

hel d I'i abl e on a respondeat superior basis. See Barksdale v. King,

699 F.2d 744, 746 (5th Gr. 1983).

Mayweat her asserts conclusionally that by his work assi gnnents
and "denial of due process in disciplinary procedures” the
appel l ees have retaliated against him for filing this suit and
ARPs. "Standing alone, [this] contention is frivolous." Mody v.

Baker, 857 F.2d at 258 (simlar allegation); see WIlson v. Budney,

976 F.2d at 958 (sane).
AFFI RVED.



