IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3699
Conf er ence Cal endar

ROGER MAYWEATHER
Pl ai ntiff-Appellant,
ver sus

CH EF OF POLICE, New Ol eans
Pol i ce Departnent, ET AL.,

Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Louisiana
USDC No. CA 91-2698 E
(September 21, 1994)
Before KING SM TH, AND BENAVIDES, G rcuit Judges.
PER CURI AM *

Al t hough Appel | ant Mayweat her states several issues in his
brief, his basic contention is that his version of the facts
shoul d have been accepted by the district court, i.e., that the
district court's findings were clearly erroneous. These findings
were that excessive force was not used in arresting himon August
11, 1990, that the officers did not injure him and that he was

not deni ed nedical treatnent he needed. To prevail, Myweat her

needed to prove that he suffered an injury "which resulted

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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directly and only fromthe use of force that was clearly
excessive to the need, and the excessi veness of that need was

obj ectively unreasonable."” Harper v. Harris County, Texas, 21

F.3d 597, 600 (5th Gr. 1994) (citing Johnson v. Mrel, 876 F. 2d

477, 480 (5th Cr. 1989) (en banc)).

Rul e 52(a), Fed. R Cv. P., provides in part: "Findings of
fact, whether based on oral or docunentary evidence, shall not be
set aside unless clearly erroneous, and due regard shall be given
to the opportunity of the trial court to judge of the credibility
of the witnesses." Accordingly, "when a trial judge's finding is
based on his decision to credit the testinony of one of two or
nmore wi tnesses, each of whom has told a coherent and facially
pl ausi bl e story that is not contradicted by extrinsic evidence,
that finding, if not internally inconsistent, can virtually never

be clear error.” Anderson v. City of Bessener Cty, 470 U. S.

564, 575, 105 S. . 1504, 84 L. Ed. 2d 518 (1985).

The magi strate judge's findings, adopted by the district
court, are based on the officers' testinony as corroborated by
Mayweat her's nmedi cal records. The nmagistrate judge carefully
expl ai ned why Mayweat her's sel f-serving testinony was not
credible. Accordingly, Mayweather's contention that the district
court's findings are clearly erroneous is frivol ous.

Mayweat her has requested this Court to provide himwith a
free copy of the trial transcript. To be entitled to the
transcript, he would have to show that it was necessary for the

presentation of his appellate issues. Harvey v. Andrist, 754

F.2d 569, 571 (5th Gir.), cert. denied, 471 U S. 1126 (1985).
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The magi strate judge's report, the district court's final order,
and Mayweat her's briefs show that his appeal is frivol ous, being

W t hout arguable nmerit. Howard v. King, 707 F.2d. 215, 219-20

(5th Gr. 1983). Therefore, Mayweather's notion for the
transcript is DENIED and his appeal is DI SM SSED



