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(July 21, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
ON PETI TI ON FOR REHEARI NG

EMLIOM GARZA, Circuit Judge:’

Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



I T IS ORDERED that the petition for rehearing filed in the
above entitled and nunbered cause be and the sane is hereby
CRANTED. W hereby W THDRAW our prior opinion and substitute the
fol | ow ng:

Plaintiff Simans Sanchez Flores brought suit against his
enpl oyer, Carnival Cruise Lines, Inc. ("Carnival"), and Red Fox
I ndustries, Inc. ("Red Fox"), for injuries suffered while working
aboard the T.S. S Festivale. Flores settled wth Carnival for
$75,000 before trial. A jury found that Flores had suffered total
damages in the anount of $145,387 and that two percent of the
injury was caused by Red Fox. The district court then entered
j udgnment agai nst Red Fox in the anount of $2,907.74, representing
two percent of Flores's total damages plus prejudgnent interest.
Fl ores now appeal s the judgnent, arguing that the district court
shoul d have entered judgnent against Red Fox in the anount of
$70, 387, the difference between his damages and the settlenent with
Carnival. W affirm

I

Flores initially argues that the district court erred in
calculating Red Fox's liability using the jury's allocation of
proportionate responsibility. In MDernott, Inc. v. AnCyde,

US __ , 114 S. C. 1461, 1463, 128 L. Ed. 2d 148 (1994), the
Suprene Court held that the liability of nonsettling tortfeasors in
admralty cases should be calculated with reference to the jury's
allocation of proportionate responsibility. McDernott thus

overruled our prior cases holding that a maritinme plaintiff is
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entitled to receive a full danmage award |ess any anount he
recovered in a settlenent with third-party defendants. E. g.,
Her nandez v. MV RAJAAN, 841 F.2d 582 (5th Cir.), cert. denied, 488
UsS 981, 109 S. &. 530, 102 L. Ed. 2d 562 (1988). Therefore, we
must apply the proportionate approach nmandated by MDernott.

Fl or es nonet hel ess contends that the Suprenme Court's deci sion
in McDernott should not be applied retroactively. However, when
the Suprenme Court

applies a rule of federal lawto the parties before it,

that rule is the controlling interpretation of federal

| aw and nust be given full retroactive effect in all

cases still open on direct review and as to all events,

regardl ess of whether such events predate or postdate

[the Court's] announcenent of the rule.
Harper v. Virginia Dept. of Taxation, _ US| 113 S .
2510, 2517, 125 L. Ed. 2d 74 (1993). Because this case was stil
open on direct review when the Suprene Court decided McDernott, we
must apply the proportionate approach rule. Accordingly, we find
that the district court correctly entered judgnent agai nst Red Fox
in the anount of $2,907.74, representing two percent of Flores's
total danmages plus prejudgnent interest.!?

I

Flores next argues that the district court erred in

instructing the jury "that it could not award damages for nenta

angui sh or enotional distress caused by w tnessing a bad sight or

harm to another even though the plaintiff hinmself suffered severe

1 Therefore, the district court correctly dism ssed
Flores's claim against Red Fox's insurance conpany, Ll oyds
Underwiters of London, because the total damages awarded did not
exceed the $10, 000 deducti bl e applicable to Red Fox's policy.
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physical injury as a result of the accident." "Unfortunately,
[ Fl ores] has precluded neani ngful review of this claimby failing
to have transcribed the jury instructions given at trial."
Val endon-Martinez v. Hospital Presbiteriano de | a Comuni dad, Inc.,
806 F.2d 1128, 1135 (1st Cir. 1986). Under Fed. R App. P.
10(b) (1), it was Flores's duty to "order . . . a transcript of such
parts of the proceedings not already on file as [he deened]
necessary."? Because Flores has failed to include a transcript of
the jury instructions in the record on appeal, we will not review
his claimof error.® See Powell v. Estelle, 959 F.2d 22, 26 (5th
Cr.) (refusing to consider appeal when appellant failed to provide
transcript of relevant proceedings), cert. denied, = US |
113 S. . 668, 121 L. Ed. 2d 592 (1992); Richardson v. Henry, 902
F.2d 414, 416 (5th Gr.) (holding that "[t]he failure of an
appellant to provide a transcript is a proper ground for di sm ssal
of the appeal "), cert. denied, 498 U. S. 901, 111 S. . 260, 112 L.
Ed. 2d 218 (1990); Val endon-Martinez, 806 F.2d at 1135 (refusing
to review a claimof error because the appellant did not provide a

transcript of the challenged jury instructions).

2 Fl ores's transcript order formfiled in the district
court nerely stated "Transcript 1is unnecessary for appea
pur poses. "

3 Al t hough the record excerpts submtted by Flores contain

what he has described as a copy of the "pertinent portion of jury
instruction,” we have not found the original in the record on
appeal . Because we are forbidden to consider what is not reflected
inthe record, we nust disregard Flores's subm ssion. See Roberts
v. Wal-Mart Stores, Inc., 7 F.3d 1256, 1259 (5th Cr. 1993) ("W
can only review the record and do not take evidence to suppl enent
or contradict it.").
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For the foregoing reasons, we AFFIRM the judgnent of the

district court.



