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Bef ore DAVI S, BARKSDALE, and STEWART, G rcuit Judges.
PER CURI AM !

Corey S. Wl son appeals the sentence inposed by the district
court after his guilty plea to one count of distributing cocaine.
Wl son contends that the district court erroneously cunul ated the
total quantity of drugs involved in six separate drug transactions
when calculating his Sentencing Quidelines range after the
governnent dism ssed the charges representing five of these
transactions. WIson's appeal is consolidated with the appeal of
his counsel, Harry E. Cantrell, Jr. Cantrell appeals the district
court's inposition of a $3,500 sanction for failing to file a
tinmely notice of appeal. W affirm

| .

Corey S. WIlson was indicted on six counts of distributing
cocaine in violation of 21 U S C 8§ 841(a)(1). These six counts
represented six separate drug transactions occurring between June
18, 1992 and February 5, 1993:

JUNE 19, 1992-- WIlson sold 25.23 granms of crack to
O ficer Rodney Perkins at the 2000 bl ock of Third Street.

JULY 10, 1992-- WIlson sold 31.24 grans of crack to
Perkins at the intersection of Third and WIIi ans.

DECEMBER 10, 1992-- W/Ilson sold 11.07 grans of crack to
O ficer Blaine Hebert at the 3300 bl ock of WIIi ans.

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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JANUARY 7, 1993-- WIlson sold 10.82 grans of crack to
Hebert at the 3300 bl ock of WIIians.

JANUARY 21, 1993-- WIlson sold 17.63 grans of crack to
Hebert at the 3300 bl ock of WIIians.

FEBRUARY 5, 1993-- WIlson sold 5.5 grans of crack and
12.81 granms of cocaine hydrochloride to Hebert at the
3300 bl ock of WIIians.

In each of these transactions, WIson sold cocai ne base ("crack")
to undercover officers from the Kenner, Loui siana Police
Departnent. The total anmount of crack cocaine involved in the six
transactions was approximately 101.48 grans. One of the
transactions al so i nvol ved the sal e of approxi mately 12. 81 grans of
cocai ne hydrochl ori de.

Wl son pled guilty to one count of distributing approximtely
31 granms of crack cocaine on July 10, 1992, in exchange for the
governnent's agreenent to dismss the remaining five counts. In
calculating WIlson's base-offense |evel, the presentence report
cunul ated the quantities of drugs involved in all six drug
transactions <charged in WIlson's indictnment. Applying the
gui del i nes' conversion chart, the report determ ned that the total
quantity involved in the six transactions was equivalent to
approximately 10.16 Kg of cocaine hydrochloride. Based on this
quantity, the report assigned WIlson a base-offense |evel of 32
under 8§ 2D1.1 of the guidelines. The report then applied a three-
point reduction for "acceptance of responsibility" wunder 8§
3El.1(a)-(b). This resulted in a total offense |evel of 29, which
translates to a sentencing guidelines range of 87 to 108 nonths.

The district court adopted the report's recommendations and



sentenced WIlson to 90 nonths inprisonnent followed by five years
of supervised rel ease.

On Septenber 23, 1993, WIlson's counsel filed a notice of
appeal wth this court. The court subsequently ruled that this
notice was filed three days | ate under Federal Rule of Appellate
Procedure 4(b). The court then remanded the case to the district
court with the instruction that the appeal was to be dism ssed
unl ess W1l son coul d show "excusabl e neglect” infailingtofile his
notice of appeal tinely. The district court ruled that excusable
negl ect had occurred because W1l son received i neffective assi stance
of counsel in lodging his appeal. The district court also
sanctioned WIlson's counsel by directing himto return the $3, 500
retainer Wlson paid his counsel prior to sentencing. Both WIson
and Cantrell tinely appeal the district court's application of the
sentenci ng guidelines and the district court's sanction.

.

Wl son contends that the district court erred in cunul ating
the total quantity of drugs involved in all six drug transactions
because the charges involving five of those transactions had been
di sm ssed pursuant to the plea agreenent. WI son concedes that 8§
1B1.3 allows the district court to consider relevant conduct that
is "part of the sanme course of conduct, or common schene or plan,
as the offense of conviction," even though this rel evant conduct
does not result in additional charges or convictions. However

Wl son argues that the court erred in concluding that all six drug



transactions were part of the sane course of conduct. WIson
mai ntains that the six drug transactions are factually unrel ated.

Wl son's claimnust fail, however, because he did not raise
this issue to the district court. The district court's sentencing
report indicates that Wlson failed to raise any witten objections
to the district court's sentence. Al so, the record does not
contain a sentencing hearing transcript. Wlson is therefore
unabl e to denonstrate that his counsel | odged any oral objectionto
the sentence. Consequently, the court's sentence cannot be
di sturbed absent plain error. United States v. Calverley, 37 F.3d
160, 162 (5th G r. 1994)(en banc).

The U.S. Suprene Court recently announced a three-part test
for determ ning whether plain error exists: (1) the district court
must have committed error, (2) the error nust be "plain" or
"obvious," and (3) the error nust affect the "substantial rights"
of the defendant. United States v. Qano, = US |, 113 S. C
1770, 1777-1779 (1993). Section 1Bl1.3 of the Sentencing Cuidelines
allows the district court to consider "quantities of drugs not
specified in the count of conviction if they were part of the sane
course of conduct or part of a common schene or plan as the count
of conviction." United States v. Mr, 919 F.2d 940, 943 (5th Cr
1990). Examning the details of the six transactions clearly show
that the district court did not err in finding that the
transactions were part of the sanme course of conduct. The
transactions were simlar, regular, and occurred over a relatively

short span of tine.



Even if the district court's factual finding that the six
transactions were part of the sane transaction was erroneous, the
error was not obvious. In fact, in previous cases this court has
hel d that "questions of fact capable of resolution by the district
court upon proper objection at sentencing can never constitute
plain error."” United States v. Lopez, 923 F.2d 47, 50 (5th Gr.),
cert. denied US|, 111 S C. 2032 (1991). See also United
States v. Pofahl, 990 F.2d 1456, 1479 (5th Gr. 1993). WIlson's
claim of error involves a factual question that could have been
resolved had he raised the issue to the district court. Because
W/l son has failed to denonstrate that the district court commtted
plain error, we reject this argunent.

Cantrell's sole issue on appeal is whether the district
court's $3,500 sanction for failing to file a timely notice of
appeal on WIlson's behalf was excessive. Cantrell does not
chal l enge the district court's power to i npose the sanction, rather
he argues that the $3, 500 sanction was excessive. Cantrell contends
that the full refund of his $3,500 retai ner i s excessive because he
all egedly devoted in excess of 100 hours on WIlson's crimnal
representation and the acconpanying civil forfeiture action. In
support of his argunent, Cantrell cites several civil cases in
whi ch courts have inposed snmaller sanctions for failing to neet
trial deadlines. In response, the governnent contends that the
sanction was appropriate. The governnment points out that the
failure to neet deadlines in the context of a crimnal trial has
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much nore serious inplications than in the civil context. The
governnent also notes that this was the second tine that Cantrel
had failed neet an appeal s deadli ne.

We conclude that the district court did not abuse its
considerable discretion in inposing this sanction. WIllians v.
Leach, 938 F.2d 769, 775 (7th Gr. 1991). The anobunt set by the
court was not arbitrary, but rather reflected the court's judgnent
that Cantrell's carelessness threatened to seriously inpair his
client's rights. Gven the stakes involved and Cantrell's prior
hi story of neglect, the sanction was not clearly excessive.

AFFI RVED.



